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The subject of Christian Science has re- 
cently been considered by the Supreme Court 
of Nebraska. In State v. Buswell, 58 N. W. 
Rep. 728, it appeared that the defendant be- 
low had been indicted for practicing medicine 
as a Christian Scientist, without a certificate 
from the State board of health and a verdict 
in his favor in effect rendered by direction of 
the court was reversed on appeal. The stat- 
ute regulating medical licenses and providing 
for the indictment and punishment of persons 
practicing the healing art without due author- 
ity contains a clause which provides that ‘‘any 
person shall be regarded as practicing medi- 
cine within the meaning of this act who shall 
operate on, profess to heal, or prescribe for 
or otherwise treat any physical or mental ail- 
ment of another ; but nothing in this act shall 
be construed to prohibit gratuitous services 
in case of emergency, and this act shall not 
apply to commissioned surgeons of the United 
States Army or Navy, nor to nurses in their 
legitimate occupations, nor to the administer- 
ing of ordinary household remedies.’’ The 
opinion of the court goes at length and in an 
entertaining manner into the doctrines of 
Christian Science. The claim was made on 
behalf of the defendant that the practice of 
Christian Science was a part of defendant’s 
religion not subject to State control. The 
counsel for defendant contended that to place 
upon the section the construction contended 
for by the State and to hold that the prac- 
tices of the defendant are a violation of the 
law, would be to abrogate the section of the 
constitution which provides that all persons 
have the natural and indefeasible right to 
worship Almighty God according to the dic- 
tates of their own conscience, and also the 
provision of the enabling act, which provides 
that perfect toleration of religious sentiments 
shall be secured, and no inhabitant of said 
State shall ever be molested, in person or 
property, on account of his or her mode of 
religious worship. ‘“The defendant,’’ says 
his counsel, ‘‘and those of the same faith with 
him, believe, as a matter of conscience, that 
the giving of medicine is asin; that it is plac- 
Vol. 39—No. 3 





ing faith in the power of material things, 
which belongs alone to Omnipotence. To 
the Christian Scientist, it is as much a viola- 
tion of the law of God to take drugs for the 
alleviation of suffering or the cure of disease, 
as for a Methodist clergyman to take the 
name of his God in vain to relieve his over- 
wrought feelings. It is as much the duty of 
the defendant, as his conscience and under- 
standing teach him his duty, to visit the sick 
and afllicted, and relieve their distress of 
mind, as itis for the Presbyterian minister to 
go into his pulpit on Sabbath morning, and 
preach the word of God according to the un- 
derstanding of that denomination, or visit the 
bedside of one of his sick parishoners, and 
administer that religious consolation which is 
so dear to the heart of the Christian, and 
which is apparently so necessary to their 
spiritual welfare. The actof the latter, the 
eyes of all Christendom look upon in admira- 
tion as the performance of a Christian duty. 
Upon the former, the able counsel for the 
State would have the world look as upon the 
act of a criminal.’’ But the court, very 
properly, refused assent to that doctrine de- 
ciding that the exercise of the art of healing 
for compensation, whether exacted as a fee 
or expected as a gratuity cannot be classed 
as an act of worship, nor the performance of 
a religious duty. i 


——— 


The death of Lord Chief Justice Coleridge 
has caused deep regret, not only in England 
but also in this country, which he visited some 
years ago, and where he was received with 
honors appropriate to his high station and great 
worth. He was the eldest son of Sir John 
Coleridge, a justice of the Queen’s Bench 
and a great nephew of the immortal poet and 
philosopher. While chief justice of the Court 
of Common Pleas in 1880, he was appointed 
lord chief justice to succeed Sir Alexander 
Cockburn. He was a man of learning, elo- 
quence and distinguished ability. Sir Charles 
Russell has been appointed to succeed him, a 
position for which he is said to be eminently 
fitted. He is an Irishman and a Roman 
Catholic and is the first man of that faith to 
hold the office since the days of the English 
Reformation. Lord Russell will be the ninth 
lord chief justice in one hundred and _thirty- 
eight years. The occupants of the office 
therefore are along-lived race. The average 
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tenure of the office has been seventeen years. 
Of the eight who have passed away, Kenyon, 
Ellenborough, Tenterden, Cockburn, and 
Coleridge died in office, Mansfield and Den- 
man resigned, and Campbell was promoted 
to the woolsack. Lord Campbell held the 
office for nine years. With this exception, 
Lord Coleridge’s tenure of office was the 
shortest. 








NOTES OF RECENT DECISIONS. 


_ ConstirutionaL Law—RaiLroap Company— 
TicKET Brokers.—The Supreme Court of Illi- 
noisin Burdick v. People,36 N. E. Rep. 948, 
decide that Act April 19,1875 requiring owners 
of railroads and steamboats to provide each 
ticket agent witha certificate of authority, and 
to redeem tickets which are wholly or partly 
unused, and forbidding persons not having 
such certificates to sell such tickets, except 
that any one who has bought a ticket from 
a certified agent, with the bona jide intention 
of traveling upon the same, may sell it, is not 
unconstitutional as depriving any person of 
property without due process of law, or:as 
impairing the obligation of contracts. Said 
act, being a reasonable exercise of the police 
power, is not unconstitutional as interfering 
with interstate commerce, nor as granting 
any special or exclusive privileges. Magru- 
der, J., says in part: 


1. It is contended that the act violates section 2 of 
article 2 of the constitution of Illinois, which provides 
that ‘‘no person shall be deprived of life, liberty or 
property without due process of law,” and that it 
also violates the provisions of a similar character in 
the federal constitution. Const. U.S. arts. 5, 14, 
Amend. (1 Starr & C. St. pp. 36, 38, 39). The position 
of counsel is that, when a man purchases tickets or 
other certificates entitling the holder to travel upon 
any railroad, etc., as stated in the act, such tickets are 
his property, and that the legislature has no author- 
ity to pass an act depriving the holder of such prop- 
erty of the right to sell it to whom he pleases. The 
constitution does not say that the disposition of prop- 
erty may not be limited or regulated when the inter- 
ests of the public so require, but that no person shall 
be “deprived” of his property without due process of 
law. The phrase ‘‘due process of law” is the equiva- 
lent of the words “‘law 6f the land,’ as used in Magna 
Charta, and means “‘in the due course of legal pro- 
ceedings according to those rules and forms which 
have been established for the protection of private 
rights.” Board of Ed. v. Bakewell, 122 Ill. 339, 10 N. E. 
Rep. 878; Rhinehart v. Sehuyler, 2 Gilman, 473; 
Davidson v. New Orleans, 96 U. S. 97; Cooley, Const. 
Lim. (5th Ed.) marg. p. 356, top p. 485. An act of 
the legislature is not. necessarily the “‘law of the 





land.” A State cannot make anything ‘due process 
of law” which, by its own legislation, it declares to 
be such. Anact of the legislsture which transfers 
the property of one man to’another without his con- 
sent is not a constitutional exercise of legislative 
power, because, if effectual, it operates to deprive a 
man of his property without “due process of law.” 
Davidson v. New Orleans, supra; Taylor vy. Porter, 4 
Hill, 140; Rohn v. Harris, 180 Ill. 525,22 N. E. Rep. 
587; Ervine’s Appeal, 16 Pa. St. 256; Hoke v. Hender- 
son, 4 Dey.1. If, therefore, the above act of 1875 
operates to deprive the holder of a legally purchased 
ticket of his property rights therein, it must be de- 
clared to be void. But, upon turning to section 5 of 
the act, we find that it authorizes the original pur- 
chaser of a ticket from an authorized agent to resell 
the whole or any unused part of sucn ticket to the 
owner of the railroad or steamboat who sold it to him, 
or to sell any part of it to any other person, if the 
original purchase of it from the agent was with the 
bona jide intention of traveling upon it. The pur- 
chaser is entitled to have his ticket redeemed by the 
railroad or steamboat owner at arate fixed by the 
terms of section 5, but his right of sale is not even 
limited to such owner, provided, only, his purchase 
was made in the mode and for the purpose stated in 
the proviso to the section. In view of the pi ovisions 
contained in sections 5 and 6, we fail to see how the 
owner of the ticket is deprived of his property in it. 
His ticket is not destroyed, nor is there any serious 
limitation upon his use ofit. The design of the act, 
as stated in its title, is to prevent frauds upon travel- 
ers and owners of railroads, steamboats, and other 
conveyances for the transportation of passengers. The 
business of a common carrier is a public employment. 
The franchises of railroads acting under charters or 
acts of incorporation are ofa public nature, so far as 
the safety, convenience, and comfort of passengers 
are concerned, Reasonable regulations affecting the 
conduct of such public employments are fit subjects 
for legislative action. The law-making power may 
provide means for remedying such evils as, in its 
opinion, may exist in the management of these public 
agencies of transportation; and in doing so it may 
sometimes impose restrictions, which are deemed to 
be necessary, Upon the use and enjoyment of property. 
Aman isnot deprived of his property unless it is 
taken away from him, so that he is divested of bis 
title and possession. To limit the use and enjoyment 
of property by legislative action is not to take it away 
from the owner, when the property whose use and 
enjoyment are so limited is invested in a business af- 
fected witha public use, or is used as an accessory in 
carrying on such business. Munn y. People, 69 Il. 
80; Com. v. Wilson, 14 Phila. 3884. We are therefore 
of the opinion that the act under consideration does 
not violate section 2 of the bill of rights. 

2. The act is alleged to contravene the provisions of 
the federal and State constitutions which forbid the 
passage of laws impairing the obligation of contracts. 
Const. U.S. art. 1 § 10; Const. Ill. art. 2, § 14 (1 Starr & 
C. St. pp. 31, 105). The tickets proven to have been 
sold by the plaintiff in error contain’ only 
the name of the railroad company the words 
“Cairo to Chicago,” the signature of the gen- 
eral ticket agent, and certain figures or num- 
bers. It has been held that such a ticket is not a con- 
tract, but merely the evidence of a contract, or a mere 
receipt taken or voucher adopted for convenience, to 
show that the passenger has paid his fare from one 
place to another. Logan v. Railway Co., 12 Am. «& 
Eng, R. Cas. 141; 2 Redf. R. R. (6th Ed.) p, 303; Ray 
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Neg. Imp. Dut. p. 495; Com. vy. Wilson, supra. But, 
if it be admitted that the ticket is a contract, the stat- 
ute would only be inoperative and of no effect as to 
contracts existing at the time of its passage. It would 
be valid and constitutional as to future contracts. It 
cannot be said that the act of 1875 impaired the obli- 
gation of any contract connected with the tickets upon 
the sale of which the present indictment is predicated. 
The tickets sold by plaintiff in error were issued by 
the railroad company in 1893—18 years after the pas- 
sage of the act. The plaintiff in error must be pre- 
sumed to have known that the sales of the tickets by 
him were criminal acts. Fry y. State, 63 Ind. 552; 
Com. v. Wilson, supra. 

3. The act is charged with contravening the third 
clause of section 8 of article 1 of the federal constitu- 
tion, which confers upon congress the power to regu- 
late commerce among the several States. 1 Starr & C. 
St. p. 30. Inthe, present case the tickets sold only 
entitled the holder to travel between points located 
wholly within the State of Illinois. But the portion 
of the act upon which the present objection is founded 
is the prohibition contained in the second section, 
against the sale of tickets entitling the holder to travel 
on any railroad or steamboat, ‘whether the same be 
situated,operated or owned within or without the limits 
of this State.” It is held by the Supreme Court of the 
United States that interstate commerce, the regulation 
of which is within the exclusive power of congress, in- 
cludes interstate transportation of passengers. But the 
deposit in congress of the power to regulate commerce 
between the States was not intended to deprive the 
States of their police power. Under its police power, 
a State may legislate to promote domestic order, mor- 
als, and safety; to protect the lives, limbs, quiet, and 
property of all persons within the State; to secure the 
general comfort, health, and property of the State; to 
prevent crime, pauperism, disturbanee of the peace, 
and all forms of social evils. The State cannot invade 
the domain of the national government, or assume 
powers properly belonging to congress. In relation 
to the subject of commerce, including interstate pas- 
senger travel, the State cannot place any obstacle in 
the way of such travel, or impose any burden upon it. 
But many acts of a State may affect or influence com- 
merce without amounting to a regulation of it. State 
legislation, which is not an obstacle to interstate com- 
merce,and imposes no burden upon it, and which 
comes within a proper exercise of the police power, 
is not unconstitutional, as infringing upon the powers 
of congress. The act of 1875, is, we think, such a spe- 
cies of State legislation. The duties which it imposes 
upon the carriers therein named, and their agents, 
cannot interfere with the freedom of interstate travel. 
Such travel is not impeded because tickets are re- 
quired to be purchased from agents of the carrier 
who are provided with certificates of their authority. 
The limitation of the sale of tickets to such agents 
may be arestraint upon the business of scalpers and 
ticket brokers, but cannot be regarded as a burden 
upon interstate commerce. If the body ofthe act of 
1875 be read in connection with its title, it must have 
been the opinion of the legislature that the restriction 
of sales of tickets to authorized agents was necessary 
to prevent frauds upon travelers and carriers, and to 
remedy the evils growing out of the practice of scalp- 
ers and ticket brokers, as described by Mr. Ray in his 
work on Negligence of Imposed Duties, Passenger 
Carriers (at pages from 491 to 498, inclusive). Viewed 
in this light, the act in question amounts to nothing 
more than the regulation of a public employment un- 
der the police power of the State. The business of 





the carrier being a proper subject for the exercise of 
the police power, its necessary incidents and adjuncts 
are also subject thereto. As the issuing and use of 
tickets are required in such business, their sale is an 
incident thereof, and may be regulated by legislative 
action. It is the province of the legislature to deter- 
mine the nature and character of such regulations, 
and the judiciary is not called upon to consider 
whether they are wise or unwise. The views herein 
expressed are sustained by the following authorities: 
Fry vy. State, supra; Com. v. Wilson, supra; People v. 
Walser, 11 Leg. News. 12; Railroad Co. vy. Husen, 95 
U. S. 501; Cooley,’ Const. Lim. (5th Ed.) marg. pp. 
574, 597. Wedonot think that the act violates the 
constitutional provision conferring upon congress the 
power to regulate interstate ecommerce. 





ForEIGN JUDGMENT—V ALIDITY—J URISDIC- 
TION.—In an action on a judgment rendered 
by the Supreme Court of New York, it ap- 
peared that defendant, then a resident of 
such State, as attorney for plaintiff in certain 
actions in the special term of such court, held 
papers which he refused to give up until he 
was paid a certain sum for his services in 
such cases ; that plaintiff instituted proceed- 
ings in the same court to compel him to give 
up the papers, and to have another attorney 
substituted ; that after report by a referee 
the court rendered a judgment for defendant, 
which was reversed on appeal to the general 
term, and judgment was ordered and entered 
against defendant for costs. It was held by 
the Supreme Court of Wisconsin in Griggs v. 
Becker, 58 N. W. Rep. 396, that such judg- 
ment was in effect a final judgment, and con- 
clusive on defendant, under Const. U. S. art. 
4, §1, whieh requires full faith and credit 
to be given in each State ‘‘to the public acts, 
records and judicial proceedings in every 
State.’’ Cassoday, J., says: 

The courts of this State are bound, by eonstitutional 
mandate to give full faith and credit “to the public 
acts, records, and judicial proceedings of every other 
State.” Const. U. S. art. 4, § 1; Sanborn vy. Perry 
(Wis.) 56 N. W. Rep. 337. If a judgment is conclu- 
sive in the State where rendered, then it is equally 
conclusive in every other State of the Union; and if 
it is re-examinable there, then it is open to the same 
inquiries in every other State. Jd. In order to en- 
title such public acts, records and judicial proceedings 
of other States to such faith and credit, they must be 
proved as facts by competent evidence. Osburn v. 
Blackburn, 78 Wis. 209, 47 N. W. Rep. 175; Hanley v. 
Donoghue, 116 U. 8.1, 6 Sup. Ct. Rep. 242; Chicago 
& A. R. Co. v. Wiggins Ferry Co., 119 U. 8. 616, 7 Sup. 
Ct. Rep. 398. Here, there is no question but what the 
judicial proceedings and the record of the alleged 
judgment in the Supreme Court of New York for 
Kings County are properly authenticated under the 
seal of that court, and with the Statutes of New York, 
are in evidence. To entitle such judgment to such 


full faith and credit, it must appear from such record 
that the court rendering the same had jurisdiction of 
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the person of the defendant, and of the subject-matter 
of the action or proceeding. Thompson v. Whitman, 
18 Wall. 457; Knowles v. Coke Co., 19 Wall. 58; Sim- 
mons y. Saul, 1388 U. 8. 4389, 11 Sup. Ct. Rep. 369. 
Here there can be no question but that the New York 
Court obtained jurisdiction of the person of both the 
defendant and the plaintiff. The defendant resided 
in New York, and was the attorney for the plaintiff 
in the two suits then pending against other parties. 
The plaintiff and defendant got into a controversy in 
respect to the defendant’s charges for professional 
services in such other suits. The plaintiff instituted 
the proceeding against the defendant to compel him 
to deliver up the papers in those cases, and to have 
another attorney substituted in his place. The defend: 
ant claimed a large balance for fees, and requested a 
reference to determine the amount. The plaintiff 
gavea bond acceptable to and aceepted by the de- 
fendant, and the reference was had accordingly; and 
a large amount of testimony was taken, and expenses 
made thereon. The referee’s report was favorable to 
the defendant. The plaintiff resisted its contirma- 
tion on the ground that the court had no jurisdiction. 
The court held it had jurisdiction, and, upon the 
defendant’s motion, the same was, with some modifi- 
cations, confirmed by the court, and judgment en- 
tered thereon accordingly. The plaintiff appealed 
from that judgment to the general term, where the 
same was reversed, and judgment ordered and 
entered against the defendant for the plaintiff’s costs 
incurred in such proceeding. It is very manifest that 
the court had jurisdiction of the person of the de- 
fendant. 

The only serious question presented is whether the 
record before us is arecord in an action or judicial 
proceeding, within the meaning of the constitutional 
provision mentioned. In other words, did the court 
have jurisdiction of the subject-matter? It seems to 
have been well established, at common law, that under 
proper circumstances a court would entertain sum- 
mary jurisdiction to compel an attorney, as an officer 
of the court, to deliver papers to his client, or to any 
other person rightfully entitled tothe same. Strong 
v. How, 8 Mod. 339; Hughes vy. Mayre, 3 Term R. 275; 
Inre Aitkin, 4 Barn. & Ald. 47. Especially should 
that be so where the paper, money, or other thing has 
been received by such attorney in the course of his 
professional employment in a case pending in such 
court. And where such attorney claims such money 
as compensation for his services, or claims such papers 
or property as security for such compensation, the 
court may summarily determine the amount due for 
sueh compensation, and, upon the deduction or pay- 
ment of the same, compel the balance of such moneys, 
or such papers and property, to be delivered over to 
the client. Burns y. Allen, 15 R. I. 32, 23 Atl. Rep. 35; 
Orr v. Tanner, 12 R.I. 94; Bank v. Todd, 52.N. Y. 
489; In re Knapp, 8 N. Y. 284. In this last case it 
was held, in effect, that where it appears that an at- 
torney retains his client’s money, claiming a lien 
thereon, and upon the facts stated the right is clear, 
and only the amount in question, the court has juris- 
diction to determine that question, on application to 
compel the payment of the moneys retained, although 
the items of the attorney’s account are such as, in 
ordinary cases, would subject them to taxation, and 
that such question might be determined by the court 
at special term, by a referee, or by ajury passing 
upon an issue sent toit. Inthat case the general term 
reversed the order of the special term on the ground 
that certain of the charges were too much; and the 
Court of Appeals reversed the judgment of the gen- 





eral term on the ground that it did not appear but 
what the deductions suggested by the general term 
had in fact been made by the referee and the spe-ial 
term, and were therefore error. But the Court of 
Appeals in no way questioned the jurisdiction of the 
general term to review such order or judgment of the 
special term. The Revised Code of New York pro- 
vides that an appeal may be taken to the general term 
from an interlocutory judgment rendered at a special 
term. Bliss’ Ann. Code N. Y. § 1349. That Code also 
provides, in effect, that costs in a special proceeding 
instituted in a court of record, or upon an appeal in a 
special proceeding taken to acourt of record, where 
the costs thereof are not specially regulated therein, 
may be awarded to any party, in the discretion of the 
court, at the rates allowed for similar services, in an 
action brought in the same court, or an appeal from a 
judgment taken to the same court, and in like manner, 
Id. § 3240. That Code also provides, in effect, that 
the order of the Supreme Court, at general term, made 
upon such an appeal, must be entered, and the papers 
upon which the appeal was heard must be filed in the 
office of the same clerk; that such entry of the order 
is suflicient authority for any proceeding in the court 
below, or before the judge who made the order ap- 
pealed from, which the judgment or order of the Ap- 
pellate Court directs or permits. Jd. § 1345. The 
statutes of New York appear to have authorized the 
proceeding had, and everything done in the courts of 
that State, in the controversy in question. It may be 
that the defendant was not obliged to submit the de- 
termination of the amount of his claim for services to 
the court or referee in such summary proceeding, but 
he, as well as the plaintiff, did voluntarily so submit 
the same. The defendant insisted upon the plaintiff’s 
abiding by the result, so long as the determination was 
in his favor, and it was too late for him to escape the 
payment vf costs incurred therein after the order or 
judgment in his favor was reversed by the general 
term. It must be observed that the defendants in the 
libel and slander suits were in no way interested in, 
and could inno way be affected by, such determination 
of the controversy between the plaintiff and the de- 
fendant. The defendant’s contention with those ac- 
tions was only as an attorney to prosecute the same; 
and the determination of the controversy between him 
and the plaintiff could in no way affect the judgment 
to be entered in either of those actions, and hence 
cannot properly be regarded as interlocutory. Never- 
theless, such determination was in a judicial proceed- 
ing, and the record thereof is a public record, to which 
this court is bound to give ‘“‘full faith and credit.” 
The reasons in favor of such ruling are similar but 
much stronger than where a decree is made as to one 
of several defendants, whose interests are not at all 
connected with each other, with direction for the pay- 
ment of costs as to that defendant; and yet it has been 
held that such a decree Is final, as to such defendant, 
although the cause may be still pending in the court, 
as to the rest. Royall v. Johnson, 1 Rand. (Va.) 421; 
12 Am. & Eng. Enc. Law, 638, 64. We must hold that 
the adjudication in pursuance of the mandate of the 
general term was in effect a fina] judgment against the 
defendant. If it was erroneous, it should have been 
corrected in the Court of Appeals of thatiState, but it 
is not within the province of this court to correct any 
mere error in the rendition of such foreign judgment. 
In the absence of fraud, we are confined to the ques- 
tions of jurisdiction. The judgment of the superior 
court for Milwaukee county is reversed, and the cause 
is remanded, with directions to enter judgment in 
favor of the plaintiff for the amount of the New York 
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judgment, with the legal interest thereon, and the 
costs of this action. 

NEGLIGENCE — MASTER AND SERVANT— 
OwneR OF VesseL.—In Kalleck v. Deering, 
it was held by the Supreme Judicial Court of 
Massachusetts,that a seaman injured through 
the negligence of the mate of the vessel in 
constructing a triangle, which he ordered the 
seaman to use, has no recourse against the 
vessel owners if they furnished the proper 
materials for the construction of the triangle. 
Holmes, J., says: 

This in an action of tort for personal injuries suf- 
fered on board a coasting vessel while in harbor, 
through the breaking of a triangle on which the 
plaintiff was sitting and scraping a mast. As the case 
comes before us, we must take it that the defendants 
did their duty in furnishing materials for the con- 
struction of the triangle, that the mate was in control 
of the vessel at the time, and that the cause of the 
plaintiff’s injury was some negligence on his part in 
constructing the triangle, and in ordering the plaint- 
iff to use it. The question is whether the defendants 
are answerable for this conduct of the mate. 

By the common law as understood in this State, the 
work of construction was not one of the matters which 
the defendants were bound at their peril to see done 
with reasonable care, and, therefore, if those engaged 
upon it were fellow-servants in their general standing 
and occupation, the plaintiff took the risk of their 
negligence. They were not removed from the class of 
fellow-servants for the time being by the nature of 
their occupation, to adopt the mode of expression 
which has been used. Johnson v. Towboat Co., 135 
Mass. 209; Moynihan y. Hills Co., 146 Mass. 586, 16 N. 
E. Rep. 574; Allen y. Iron Co. (Mass.), 36 N. E, Rep. 
581. Butif the work had been done by the defend- 
ants in person, and they done it negligently, they 
would have been held liable, and it is argued that 
they are equally liable when the work is done by the 
master of the vessel, or by one who for the time being 
stands in his place. It is said that the master is nota 
fellow-servant with the seamen, and therefore is not 
within the rule as to the risks assumed by the plaintiff, 
but that he is, nevertheless, an agent and representa- 
tive of the owners, and that his negligence is their 
negligence. Evenifit be said, as it has been said in 
some cases, that masters are not liable to servants for 
the negligence of others, except when the law, on 
grounds of policy, imposes a personal duty on them 
to see certain precautions taken or reasonable care 
used, and if itbe admitted, therefore, that the defend- 
ants could not be liable for negligence in the con- 
struction of the triangle on the part of the master, 
whether a servant or not, any more than when the 
same work was done by the seamen (Quinn v. Lighter- 
age Co., 28 Fed. Rep. 363; ‘he Queen, 40 Fed. Rep. 694, 
696; Loughlin y. State, 105 N. Y. 159, 162, 11 N. E. Rep. 
371; Railroad Co. v. Baugh, 149 U. 8. 368, 385, 13 Sup. 
Ct. Rep. 914), still, ordering the plaintiff to use the 
faulty triangle was an act belonging to the superior 
officer as such, and it might be that as to that a differ- 
ent rule would apply. 

Looking at the reason given for the exception to the 
general liability of masters for servants, the last sug- 
vestion cannot prevail. If the sailor takes the risk of 
a negligent injury to his person from a fellow sailor, 
there is equal reason to say that he takes the risk of a 
negligent command. A command isa transitory act 








which the employer has no chance to supervise. It is 
not like a permanent condition of land or machinery, 
or the abiding incompetence of an employee. See 
Flynn v. Campell, 160 Mass. 128, 180, 85 N. E. Rep. 458. 
If the defendants have been guilty of no personal neg- 
ligence, and the plaintiff does take the risk of the neg- 
ligence of some persons with whom his work will 
bring him into contact, the question whether the neg- 
ligence of one of those persons is within or outside of 
the risks assumed is not a matter of names or dignities, 
That is too well settled to need the citation of author- 
ities. Moody v. Manufacturing Co, 159 Mass. 70, 34 
N. E. Rep. 185. The question is what he must be taken 
to have contemplated when he went into the employ- 
ment. The chances of negligence on the part of a 
superior employed in the common business are as 
obvious as in the case of one of alower grade, and 
therefore, when the duty is not personal to the em- 
ployer, the same rule applies, whatever the degree. 
Railroad Co. v. Baugh, 149 U. S. 368, 384,13 Sup. Ct. 
Rep. 914. These considerations apply, and have been 
applied by common-law courts, to the captain of a 
vessel, and it has been said that he is a fellow-servant 
within the meaning of the rule. Hedley v. Steamship 
Co. [1892], 1 Q. B. 58; Loughlin y. State, 105 N. Y. 159, 
11 N. E. Rep. 371. So in this commonwealth as toa 
mate. Benson vy. Goodwin, 147 Mass. 287, 17 N. E. 
Rep. 517. Whatever may be the best mode of ex- 
pressing it, we agree With the result of these cases. 

But it is argued that a different doctrine obtains in 
the admiralty, and that we ought to follow the law 
which would be administered by the courts especially 
constituted for the affairs of seamen. For this argu- 
ment it does not matter precisely where the vessel 
was. If the accident happened within the body of the 
county, the admiralty jurisdiction would not be ex- 
cluded (Waring v. Clarke, 5 How. 441; The Commerce, 
1 Black, 574), and, if upon the high seas, that of the 
common law is not to be denied (Percival vy. Hickey, 
18 Johns. 257; Wilson v. Mackenzieg 7 Hill, 97). 

The case most relied on is The A. Heaton, 43 Fed. 
Rep. 592, followed by the The Frank and Willie, 45 
Fed. Rep. 494, and the Julia Fowler, 49 Fed. Rep. 277. 
Compare Morse y. Slue, 1 Vent. 238,3 Keb. 135; 2 
Moll. de J. Mar. ch. 2, §2. If the American cases 
meant that the admiralty courts had worked out the 
liability of the ship for the acts of the captain from 
their own peculiar principles, it might be necessary 
to inquire whether the personal liability of the owner 
necessarily followed from the same premises, and, if 
it did, why the common law should yield to the ad- 
miralty rather than the admiralty to the common law. 
But it hardly is to be expecte‘ that different views of 
the substantive law should be enforced by the same 
judges sitting in different courts. In The A. Heaton, 
Mr. Justice Gray did not declare a doctrine peculiar 
to tae admiralty; he merely deferred toa decision 
upon the common law from which he himself had dis- 
sented, which is inconsistent with the cases in this 
commonwealth, and which has been explained by a 
later decision of the court which rendered it. Rail- 
road Co. v. Ross, 112 U. 8. 377,5 Sup. Ct. Rep. 184. 
See Railroad Co. y. Baugh, 149 U.S. 368,13 Sup. Ct. 
Rep. 914. Under these circumstances, the Circuit 
Court cases do not seem to us a suflicient reason for 
departing from the common law because the accident 
happened on board ship. Moreover, it is very plain 
that we cannot adopt the admiralty law asa whole. 
We cannot divide the damages when the plaintiff has 
been guilty of contributory negligence, as was done in 
The Julia Fowler. The Max Morris, 187 U. 8.1, 11 
Sup. Ct. Rep. 29. See Dowell v. Navigation Co., 5 El. 
& Bl. 195, 206. Verdict set aside. 








46 CENTRAL LAW JCURNAL. No. 3 








THE LAW OF MALPRACTICE. 


Malpractice — Definition.—Mala praxis, 
malpractice, is the unskilful practice of a 
professional person, resulting in an injury to 
the health of the patient treated. Malprac- 
tice is divided into three kinds, ignorant, neg- 
ligent and wilful, but the word, as generally 
used, is made to mean simply professional 
negligence or want of care, diligence and 
skilfulness. Malpractice is ignorant when 
the medicines administered ao harm and which 
would not be advised or used by a physician 
of education and scientific knowledge. It is 
negligent where the patient suffers from the 
gross neglect or inattention of the physician 
or surgeon. To constitute this form of mal- 
practice it is not necessary that there should 
be a criminal design in the treatment given 
or operation performed. If a physician 
should prescribe recklessly and without due 
care, or should administer drugs while intox- 
icated, he is culpable and chargeable with 
negligent malpractice. It is wilful when a 
physician administers medicines or performs 
or directs an operation which his knowledge 
and experience tell him will result either in 
damaged health or in death. The most fre- 
quent instances of this class are abortions and 
miscarriages. The intent to bring about the 
result desired is necessarily present in such 
cases ; negligence alone is not sufficient from 
which to predicate malpractice. There must 
be a resulting injury also, in order to sustain 
an action for damages. Treatment, however 
improper, followed by no baneful effects, 
calls for no compensation.! 


The Liability.x—Physicians and surgeons, 
dentists, and veterinary physicians and sur- 
geons, and all who hold themselves out to the 
world as such, contract, by implication, that 
they possess the reasonable and ordinary 
qualifications of their profession. Neither is 
the liability for malpractice merely individual. 
If persons engage in the practice of medicine 
or surgery, as partners, and any member of 
the firm is guilty of negligence, every mem- 
ber of the firm is liable.? Persons professing 
to belong to a class not generally recognized 
as a school or given the weight of authority, 


1 2 Bouvier Law Dict. 139. 

2 Hyme vy. Erwin, 238. C. Rep. 226; Whittaker v. 
Collins, 34 Minn. 299. 

3 Nelson v. Harrington (Wis.), 40 N. W. Rep. 228. 





cannot set up in defense in actions for mal- 
practice, the methods of their class, but they 
are to be judged by a reasonable degree of 
skill and care and they are bound to exercise 
such prudence and intelligence as are exer- 
cised by the physicians in general practice, 
in the community where: they live.® This 
rule applies to clairvoyants and faith curists. 
But the liability is limited by the exercise of 
a reasonable and ordinary degree of care, 
skill and diligence, and beyond these fixed 
requirements the professional man cannot be 
expected and cannot be compelled to go.‘ 
One who without special qualifications, volun- 
teers to attend the sick or to perform surgical 
operations, can, at most, be required to ex- 
ercise only the degree of care, skill and dili- 
gence usually bestowed by persons of like 
qualifications under like circumstances.’ In 
all actions for malpractice the plaintiff must 
conclusively and aflirmatively prove that there 
was lack of due skill, care and diligence and 
that injury resulted therefrom.® The degree 
of care, skill and diligence demanded by the 
law is such as is usually exercised in similar 
cases by physicians and surgons in the same 
neighborhood and ina similar line of practice. 
The necessary requisite is the same degree of 
care, skill and diligence as is possessed by 
the profession as a body and not by the thor- 
oughly educated alone, having regard to the 
improvements and the advanced state of the 
profession at the time of the treatment.’ The 
locality in which a physician and surgeon 
practices should be taken into consideration 
in establishing what degree of care, skill and 
diligence is demanded. Physicians in the 
rural districts or those who have not at hand 
the means or appliances possessed by physi- 
cians residing in cities are not bound to exer- 
cise so great skill as those living in populous 
centers and who are provided with advanced 
methods, appliances and assistance. A phy- 
sician is obliged to exercise merely the aver- 
age skill possessed by the physicians of his 


4 Barton vy. Govan, 42 Hun, 655; Carpenter v. Blake, 
75 N. Y. 12; Kendall v. Brown, 74 Ill. 232; Heath v. 
Glisau, 3 Oreg. 64; Potter v. Warner, 91 Pa. St. 
3862; Hathorne v. Richmond, 48 Vt. 557. 

5 Higgins v. McCabe, 126 Mass. 13. 

6 Leighton v. Sargent, 31 N. H. 119; Baird vy. Mor- 
ford, 29 Lowa, 5381; Craig v. Chambers, 17 Ohio St. 253. 

7 Leighton v. Sargent, 31 N. H. 119; Wilmot vy. 
Howard, 39 Vt. 447; Peck vy. Hutchinson (Iowa), 55 
N. W. Rep. 511; Becker v. Janinski, 27 Abb. N. C. 
45; Rowe y. Lent, i7 N. Y. Supp. 131. 
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locality. In Carpenter v. Blake, 10 Hun, 
358, the rule is thus stated: ‘‘One who of- 
fers himself for employment in a professional 
capacity undertakes, first, that he possesses 
that reasonable degree of learning and _ skill 
which is ordinarily possessed by the profes- 
sors of the same art or science and which is 
ordinarily regarded by those conversant with 
the employment as neeessary to qualify him 
to engage in such business; second, that he 
will use reasonable and ordinary care and 
diligence in the exercise of his skill and the 
application of his knowledge to accomplish 
the purpose for which he is employed ; third, 
to use his judgment in the exertion of his 
skill and the application of his diligence.’’ It 
always remains a question for the jury to de- 
cide whether a physician has used the latest 
and best approved appliances and methods. 
Locality and the general practice may be 
considered in reaching a conclusion but 
should the approved methods of general 
practice be not observed, the physician or 
surgeon is liable, despite the fact that his in- 
tentions may have been innocent.’ <A physi- 
cian has: no right to follow a system of guess- 
work concerning a treatment or operation. 
There is no power to compel a physician to 
respond to the call of a patient, whether the 
patient is able to compensate him or not. But 
if the treatment is undertaken and the patient 
is unable to compensate the physician for his 
services, the duties and liabilities of the physi- 
cian remain the same as in the case of any other 
patient.!° Where the plaintiff proved, under 
objection, that the defendant had performed 
his services gratuitously, thus attempting to 
impliedly charge the physician with an ad- 
mission of neglect, the court held: ‘‘The 
question whether the defendant had presented 
any bill or asked for any pay for his services, 
was entirely foreign tothe issue and therefore 
objectionable. It did not legitimately prove 
or tend to prove either want of care or skill in 
the treatment of the plaintiff by defendant. 
But the fact that for eighteen months, a phy- 
sician had forborne to assert a claim for com- 
pensation for his attendance and treatment, 
might, in an action for malpractice, and espe- 
cially in a doubtful or balanced case, be 

8’ Gramm vy. Boener, 56 Ind. 497; Small vy. Howard, 
128 Mass. 131; Nelson v. Harrington, 72 Wis. 591. 

9 Carpenter v. Blake, 50 N. Y. 696; 75 N. Y. 12. 

10 Becker vy. Janinski, 27 Abb. N. C. 45; MeNevins, 
v. Lowe, 40 Ill. 209. 





urged with great force, as in the nature of/an 
admission of neglect or want of skill; as evi- 
dence of a consciousness on the part of the 
physician that he was not entitled to pay for 


‘his services and that they were worthless. It 


makes a collateral issue upon which the de- 
fendant is called upon to give explanatory or 
contradictory evidence by which the jury may 
be embarrassed in their deliberations.’’" This 
decision seems to have fixed the law on this 
subject in New York State and I have been 
unable to find elsewhere a contradiction of 
the principle therein maintained. Whena 
physician is called to attend a case and un- 
dertakes to do so, he must continue his at- 
tentions as long as the case requires and is 
liable if he culpably abandon it.” An oculist, 
also, may be held liable for failure to exer- 
cise as high a degree of skill as other good 
surgeons of that specialty exercise, where he 
holds himself out as possessing such skill.” 
A specialist of any branch of medicine or 
surgery should be compelled to furnish a 
more than ordinary degree of care and skill. 
If a physician represents himself as one ex- 
tremely proficient in the treatment of a cer- 
tain class of diseases and acquires confidence 
through such a representation, he should be 
held liable for any injury resulting from any 
deviation which the case and treatment of 
such case requires. Any one, who sustains 
an injury from malpractice may recover. It 
is immaterial that the physician was engaged 
and paid by a third party." When the action 
is by a husband, master or parent of the pa- 
tient for individual loss, the suffering of the 
patient cannot be taken into consideration. 
A physician employed by a city to treat pa- 
tients at the city almshouse is liable to one of 
such patients, who isinjured through the phy- 
sician’s negligence, although there is no con- 
tractual relation between such patient and the 
physician.'© In the trial of an action against 
a physician for alleged negligence in treating 
a tumor of the uterus, the physician cannot 
be held in consequence of his failure to learn 
the pregnancy of the patient, unless the evi- 
dence shows that he does not possess such 
a reasonable degree of learning and skill as is 


11 Baird v. Gillett, 47 N. Y. 187. 

12 Dale v. Donaldson, 2 S. W. Rep. 703. 

13 MeMurdock vy. Kimberlin, 23 Mo. App. 523. 
14 Nugent v. B. & M. R. R. Co., 80 Me. 62. 

15 Gaston v. Bd. Com., 3 Ind. 497. 

16 Dubois vy. Decker, 130 N. Y. 325. 
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requisite for the practice of his profession.” 
In this case there was every reason to believe 
that pregnancy did not exist and that the 
physician had applied every test known to 
medical science to ascertain such fact and 
was not able to detect it. After a diagnosis 
showing a supposed case of small-pox, a re- 
port was made to the New York board of 
health. There was an eruption of the skin 
and there was no question that the physician 
had acted in good faith. An action was 
brought for negligence and the court held 
that the fact that the physicians might have 
omitted to use ordinary skill in coming to 
their opinions, would not render them liable 
for the involuntary removal of the patient to 
a small-pox hospital.’> In an action brought 
by a physician to recover for his services in 
performing a surgical operation on the de- 
fendant’s wife, the defendant sought to hold 
the physician responsible for the negligence 
of nurses in the hospital where defendant’s 
wife was attended after the operation. It 
was held competent to prove in exonerating 
the physician that he bad no control over 
the hospital and that it was in the charge of 
others.” 

An error in judgment merely unless wholly 
inconsistent with reasonable care, skill and 
diligence does not establish a liability.” 
Neither does a physician who treats a 
patient impliedly warrant that he will effect 
acure. Liability on the ground of warranty 
must be based on an express agreement to 
cure.” When a physician is competent and 
not in doubt he may use his own judgment 
in regard to consulting with others. It is 
only where he is incompetent and does not 
know which course to pursue that he must 
seek other advice.” And if the assistance 
of another is offered and refused, the physi- 
cian in charge is freed from liability.” 

Contributory Negligence.—A patient whose 
own neglect or carelessness concurs with the 
maltreatment of the physician in causing in- 
jury cannot reeover damages.* In Maine and 


17 Langford vy. Jones, 18 Oreg. 307. 

18 Brown v. Purdy, 54 N. Y. Super. 109. 

19 Baker v. Wentworth, 29 N. E. Rep. 589. 

20 Carpenter vy. Blake, 50 N. Y. 696; 75 N. Y. 
Tefft v. Willcox, 6 Kan. 46. 

21 Leighton vy. Sargent, 27 N. H. 460; Tefftv. Will- 
cox, 6 Kan. 46; O’Hara v. Wells, 114 Neb. 403. 

22 Mallen vy. Boynton, 1382 Mass, 443. 

23 Potter v. Warner, 91 Pa. St. 362. 

% Becker vy. Janinski, 27 Abb. N. C. 45. 
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Pennsylvania it has been held that if the phys- 
ical weakness or natural temperament of the 
patient contributes to the injury the plaint- 
iff cannot recover.” If contributory negli- 
gence of plaintiff be set up as a defense, the 
burden of proof to establish it is on the de- 
fendant,” but this rule is directly contro- 
verted in Iowa.” An action against a phy- 
sician for negligence, in setting, bandaging 
and dressing the broken arm of plaintiff can- 
not be defeated by showing that subsequently 
plaintiff’s parents contributed to the injury 
by negligent nursing, as that would go merely 
in mitigation of damages.* But while a 
patient may recover for aninjury attributable 
to maltreatment alone, there can be no recov- 
ery for the consequences of the maltreatment 
that may have been aggravated by his own 
neglect or carelessness.” Furthermore, the 
rule is so well settled as hardly to bear repe- 
tition, that if the patient violates the physi- 
cian’s instructions or if aninjury is sustained 
through a method of nursing contrary to di- 
rections, the physician cannot be held ac- 
countable. He is liable merely for his own 
maltreatment and is freed from liability ifthe 
injury is caused by the negligence of the patient 
or of others.*” By a New York statute it is 
provided that no person shall be confined asa 
lunatic except on the sworn certificate of 
two physicians as to the fact of the insanity, 
made after personal examination. Under 
this act it has been held that physicians are 
liable for lack of ordinary care and prudence 
and for failure to make due inquiry into the 
question of sanity, as their duties are not ju- 
dicial.*" The negligence may be so gross 
that the physician may be held criminally 
liable.** But the result of the operation or 
treatment establishes no liability, unless ac- 
companied by unskilfulness and want of 
care.” Surgeons have ever been held justi- 
fied in performing an operation upon a mar- 
ried woman with her consent, when, after 
consultation, they deem it necessary, whether 
the husband consents or not.** This decision, 

2 Simonds y. Henry, 39 Me. 155. 

26 Gramm v. Boener, 56 Ind. 497. 

27 Baird v. Norford, 29 Lowa St. 54, 531. 

28 Sanderson v. Holland, 39 Mo, App. 233. 

29 Becker vy. Janinski, 27 Abb. N. C. 45. 

8) 14 Am. & Eng. Enc. Law, 81. 

31 Cyrus v. Russell, 50 Hun, 282. 

82 State v. Hardister, 38 Ark. 605. 

33 State v Housekeeper, 70 Md. 162. 
State v. Housekeeper, 70 Md. 162. 
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however, is to be taken with a grain of al- 
lowance. It is the only reported case bear- 
ing directly upon the point involved and it is 
very much to be doubted that the views 
therein expressed would be followed in courts 
of more recognized authority. In New York 
it has long since been settled that a judg- 
ment in favor of a physician and surgeon for 
his professional services, rendered by a court 
of competent jurisdiction, in an action in 
which the defendant appeared and answered, 
setting up a defense, which he maintained at 
the trial, or in an action in which he appeared 
and signed and filed a written confession of 
judgment for the amount of the services, is a 
bar to an action for malpractice by that de- 
fendant against that physician and surgeon 
for negligence in rendering those services.* 
This rule is generally accepted in all of the 
States but it has been qualified in three 
States. In Indiana, Wisconsin and Ohio it 
has been held that if the judgment for serv- 
ices isobtained by the confession or default 
of the defendant, a subsequent action for 
malpractice may still be maintained.” It is 
to be observed, however, that the decisions 
in support of the latter doctrine have not 
been recognized as authority and that the 
reasoning on which the conclusions are based 
is regarded as faulty and unsound. The 
point here in controversy had long since been 
settled in the celebrated case of the Duchess 
of Kingston. It was there held that a judg- 
ment of a court of competent jurisdiction 
directly upon the point is, as a plea, a bar, 
or, as evidence, conclusive, between the same 
parties, upon the same question, in another 
court.” And this doctrine has been followed 
closely in all opinions of recognized authority 
that have since been rendered.* Discussing 
the effect of a judgment by default, in a well 
considered case, the court says: ‘‘Noaverment 
is to be admitted to contradict a judgment or 
dispute any legitimate inference deducible 
therefrom.’’ Even if a judgment be taken by 
default, the best authority is to the effect that 
the action for malpractice is likewise barred.” 


3 Blair v. Bartlett, 75 N. Y.150; Gates v. Preston, 
41 N. Y. 113; Smith vy. Hemstreet, 54 N. Y. 644. 

36 Goble vy. Dillon, 86 Ind. 327; Ressiquier v. Byers, 
52 Wis. 650; Skyes v. Bonner, 1 Cin. Sup. Ct. 464. 

37 Gates vy. Preston, 41 N. Y. 113. 

33 Baron y. Abeel, 3 Johns. Rep. 481; White v. Mer- 
ritt, 3 Seld. 352; Bradford v. Bradford, 5 Conn. 127; 
Brown vy. The Mayor, 66 N. Y. 385. 





Evidence and Damages.—A failure to ef- 
fect a cure is not to be presumed from a 
want of proper care, skill and diligence. The 
proof must be direct.” The general reputa- 
tion of the physician and surgeon for skill 
and ability cannot be shown. The only 
question is was the particular treatment negli- 
gent and unskilful. Neither are specific 
acts competent on the question of general 
reputation or skill.” Affecting the skill and 
knowledge of the physician placed in charge 
of the case, the plaintiff may prove that the 
physician was engaged largely in pursuits 
other than his profession of medicine and 
surgery.” Itis likewise competent for the 
court to permit the plaintiff to exhibit the 
dislocated shoulder to the jury.” In an ac- 
tion for malpractice for negligence in setting 
the arm of a child twelve years old, it was 
held that exclamations of pain made during 
the time defendants had charge of him and 
concerning whieh they were informed are ad- 
missible in the estimation of damages.“ In 
arriving at the amount of damage sustained, 
itis competent for the jury to consider the 
pain an suffiering consequent upon the neg- 
ligence and the loss occasioned by the in- 
ability to attend to customary occupations,” 
as well as the actual expense incurred on ac- 
count of the improper treatment. The jury 
may also take into consideration the extent 
and duration of the injury and the situation 
of the party injured.“ Physicians and sur- 
geons may testify whether or not the treat- 
ment of patients,as detailed by other witnesses 
in the case was proper or improper.“ Ver- 
dicts of juries based on compromises are not 
favored by the law. Especially are such ver- 
dicts discountenanced in actions for malprac- 
tice. ‘‘It is the duty of each juror to can- 
vass and consider the evidence in allof its 
bearings, but it is regarded as a gross wrong 
to one or the other of the parties to carry the 
spirit of compromise to the extent of yielding 


89 Tefft v. Willcox, 6 Kan. 46; Haire v. Reese, 7 
Phila. (Pa.) 138. 

40 Stevenson v. Gelsthorpe, 10 Mont. 563. 

41 Link v. Sheldon, 64 Hun, 632. 

42 Hess v. Lowery, 122 Ind. 225. 

43 Hess v. Lowery, 122 Ind. 225. 

4418 N. Y. Supp. 815. 

4 Tefft v. Willcox, 6 Kan. 46. 

4 Tefft v. Willcox, 6 Kan. 46; Wenger v. Calder, 78 
Ill. 275; Stone v. Evans, 32 Minn. 243; Twombly v. 
Leach, 11 Cush. ( Mass.) 397. 

47 Spaulding vy. Bliss, 83 Mich. 311. 
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to that which you do not believe to be true 
and to rende~ a verdict merely for the sake of 
a compromise that you do not believe to be 
in accordance with the truth.’ An action 
for malpractice is purely personal and the 
right to bring such action does not survive, 
but ends with the death of either party.” 
The New York Code of Civil Procedure pro- 
vides that an action to recover damages for 
a personal injury, resulting from negligence 
must be brought within three years from the 
time the alleged negligence occurred.” Ac- 
tions for malpractice are included within this 
rule, GEORGE LAWYER. 

Albany, N. Y. 

48 Boydston v. Giltree, 3 Oreg. 397. 

4 Wolf v. Wall, 40 Ohio St. 111; Jenkins v. French, 
58 N. H. 532. 

50 N. Y. Code Ciy. Pro. Sec. 383. 








ADMINISTRATION — TRIAL — SETTLEMENT — 
RIGHT OF WIDOW. 


NELSON V. BARNETT. 


Supreme Court of Missouri, April Term, 1894. 


1. Administration—Final Settlement—Effect of.— 
The final settlement of an administrator is conclusive 
against all persons interested in the estate, including 
infants, and can only be impeached in a court of 
equity for fraud in the very act of procuring it. Il- 
legal allowances or the omission of proper debts af- 
ford no ground for attacking such settlement ina 
court of equity. 


2. Its Effect as to Matters not Included wn it—Parol 
Evidence—Admissible When.—But such settlement is 
not conclusive as to matters not embraced in and 
passed upon by the court, and parol evidence is ad- 
missible, where the record is silent, to show that prop- 
erty or moneys received were not accounted for. 


3. The Widow’s Qvarantine.—The widow, though 
administratrix, may receive the rents and profits of the 
land until her dower has been assigned, and she may 
build a house or repair one, forthe use of the place 
with the assets of the estate, subject to the approval 
of the Probate Court. 

4. Ten Years Limitation.—The statute of limitations 
does not run in favor of an administrator on his bond 
until ten years after his final settlement. 


SHERWOOD, J.: By this equitable proceeding, 
plaintiff sought to set aside on the ground of 
fraud, the final settlement of his mother Ann 
Barnett (formerly Nelson), as administratrix of 
the estate of his father, Robert C. Nelson, Sr., de- 
ceased. 

It appears at the hearing that an error had 
crept into-the final settlement to the extent of 
$400, and this being admitted, the court in its 
decree corrected this error, by surcharging the 
defendant administratrix with that amount on 





account of the admitted error, and found the 
other issues for the defendants, and assessed 
part of the costs against each of the parties. 

The decree thus entered, from which plaintiff 
appeals, is the following: Now at this day, 
this cause coming onto be further heard, and 
was argued by counsel, and the defendants hav- 
ing stated in open court and admitted by their 
counsel that the sum of four hundred dollars 
charged against the estate of Robert C. Nelson, 
deceased, as the absolute property of the widow, 
by the defendant Ann Barnett, then Ann Nelson, 
administratrix of said estate, in her final settle- 
ment of said estate, filed in and approved by the 
Probate Court of this county on the 14th day of 
May, 1885, and mentioned in the petition, was so 
charged by mistake, having already been charged 
in another item. It is ordered by the court that 
plaintiff have leave to amend his petition, setting 
up such fact as ground for relief, which is done. 
And thereupon, upon consideration thereof, and 
of all and singular the matters and things in the 
pleadings and evidence set forth and contained, 
it is ordered, adjudged and decreed by the court 
that the said sum of four hundred dollars, be and 
the same is hereby surcharged against the said 
defendant upon said settlement, as of the said 
14th day of May, 1885, the date of the making 
aud filing of said final settlement, and of the 
judgment of said Probate Court of Gentry County, 
Missouri, approving the same; so that the bal- 
ance due to the said defendant Ann Barnett, late 
administratrix thereon at said date, is and shall 
be the sum of eight hundred and ninty-six dol- 
lars, and sixty cents ($896.60) instead of the sum 
of one thousand two hundred and ninety-six dol- 
lars and sixty cents ($1,296.60), asset forth in said 
settlement and judgment of the Probate Court; 
and the court finds all the other issues for the de- 
fendant. It is thereupon ordered and adjudged by 
the court that the defendant recover of the plaintiff 
the costs of witnesses one day, and mileage, at- 
tending court the 12th day of September, 1891, 
the date plaintiff amended his petition, and that 
execution issue therefor, and that the defendants 
recover of the plaintiff all other costs in this be- 
half expended, and that execution issue therefor. 


1. The final settlement of an administrator 
stands as firmly on an impregnable basis of con- 
clusiveness, as does the judgment of any other 
court, and cannot be impeached except on the 
ground of fraud in the very act of procuring the 
judgment, or as it is sometimes expressed, in the 
‘*‘concoction”’ of the judgment. McClanahan y. 
West, 100 Mo. Joc. cit. 320 and cas. cit; Nichols 
v. Stevens, decided present term. This has been 
the uniform ruling in respect of final settlements 
of Probate Courts in this State. Jones v. Bunker, 
20 Mo. 87; State v. Roland, 23 Mo. 95; Barton vy. 


Barton, 35 Mo. 158; Picot v. Bates, 47 Mo. 390: ° 


Oldham y. Trimble. 15 Mo. 225; Woodworth v. 
Woodworth. 70 Mo. 601; Lewis v. Williams, 54 
Mo. 200; Smith v. Sims, 77 Mo. 272: Sheetz v. 
Kirtley, 62 Mo. 417; Miller v. Mayor, 67 Mo. 247; 
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State e« rel. Pountain v. Gray, 106 Mo. 526 and 
numerous other cases. And resort cannot be had 
to a court of equity, to grant a new trial and per- 
mit the re-agitation of matters which have al- 
ready been adjudicated, Murphy v. DeFrance, 
101 Mo. 151. And as it is well settled that the 
procurement of any illegal allowances or the 
omission of proper debits in the account pre- 
sented for a final settlement, will not render such 
settlement vulnerable to attack in a court of equity 
onthe ground of fraud. Nothing presented by 
the facts in this case bring it within the operation 
of the rule heretofore noted. 

2. But ajudgment of a Probate Court ona 
final settlement of an administrator, is of course 
conclusive only as to matters therein embraced. 
In order that any matter can be said to have 
passed i rem judicatam, it must have been tried 
and adjudicated by the court. 2 Woerners’ Law 
Adimin. See. 506, and eas. cit. And it has been 
determined in this State that parol evidence may 
be introduced to show that certain matters as to 
which the record is silent were not passed on in 
a judgment of allowance in a Probate Court. 
Sweet v. Maupin, 65 Mo. 65, 47 Mo. 323. Like 
rulings have frequently been made as to judg- 
ments of Cireuit Courts. Bell v. Hoaghland, 
15 Mo. 360; Amens v. Murphy, 40 Mo. 121; 
Wright v. Salisbury. 46 Mo. 26; Wells v. Moore, 
49 Mo. 229; Spraddling vy. Conway, 51 Mo. 51. 
See also Freeman on Judgments, Sec. 273, 274, 
and eas. cit., Packet Co. v. Sickels, 24 How. 333; 
Ib. v. Jb. 5 Wall. 580. In this case it seems there 
are matters which were not embraced in the final 
settlement. If thisis true, then of course the 
matters thus non-ineluded, not having been tried 
and adjudicated are still open for trial and ad- 
judication, and as to them the final settlement 
constitutes no adjudicatory barrier. See au- 
thorities last aforesaid. 

3. But in this category will be included the 
rents and profits of the land, the widow’s dower 
not having been assigned, and her quarantine re- 
maining therefore intact. Gentry v. Gentry, de- 
cided at this term, and cas. cit. And this is true 
notwithstanding such rents and profits were not 
mentioned in the final settlement made. As to 
the materials and carpenter work costing some- 
thing like $240, these items were included in the 
final settlement and therefore cannot now be 
questioned. But they cannot be questioned for a 
reason equally as valid. The dwelling house on 
the farm had been swept away by a cyclone, in 
which the father and head of the family perished. 
The widow and children were entitled to a 
shelter while she and her children remained on 
the farm. Having the right to remain on the 
farm. during the continuance of her quarantine, 
we regard the comparatively small expenditure 
used to build a small dwelling house as, under 
the circumstances, a legitimate one, and properly 
allowed by the Probate Court, equally as legiti- 
mate as if instead of destroying the house the cy- 


clone had simply taken off the roof, in which 
‘ 


28th of September, 1890. 





case, it would seem that it could scarcely be 
doubted that the right to repair or renew the 
roof, would be a reasonable and proper expense, 
subject to the approval of the Probate court. 

4. The final settlement in this case was made in 
1885, and the plaintiff attained his majority on the 

Under our rulings the 

statute of limitations does not run in favor of an 
administrator on his bond until ten years after 
his final settlement. State v. St. Gemme, 8 Mo. 
286; State v. Blackwell, 20 Mo. 97; State v. St. 
Gemme’s Admr., 31 Mo. 230. This being the 
ease, if it be clearly made to appear that certain 
items, to-wit, the proceeds arising from the sale 
of the stock on hand, were not reported to the 
Probate Court, and did not enter into the final 
settlement of the administratrix, the right of ac- 
tion of plaintiff is not yet barred. nor is held 
barred by this proceeding. 

For the reasons aforesaid, the decree is affirmed. 
All concur. 


NoTE.—It appears from the foregoing statement 
and opinion that the facts upon which the opinion 
rests were these: The defendant was the administra- 
trix of her deceased husband’s estate, und: made her 
final settlement, which was approved by the Probate 
Court, on the 14th day of May, 1885, the plaintiff, a 
son of defendant and of deceased, attained his major- 
ity on the 28th of September, 1890, and shortly there- 
after brought this suit to set aside said settlement on 
the ground of fraud. It may be assumed from what 
is said in the opinion that it was sought to impeach 
said settlement on account of illegal allowances to and 
credits taken by the administratrix, and the failure to 
charge herself with assets on moneys that came into 
her hands, with which she was properly chargeable. 
Among other acts of mal-administration she took 
double credit for the $400—absolmte allowance, and 
built a small house upon the farm with the assets of 
the estate, the dwelling house having been destroyed, 
and she received and appropriated the whole of the 
rents and profits of the land, to her own u-e, not hay- 
ing bad her dower assigned, and brought the estate 
out indebted to her in the sum of $1,296.60. On the 
trial the double credit of #400 was discovered anu ad- 
mitted, and the plaintiff was permitted to amend his 
petition to show such fact, upon the terms of paying 
the costs of the witnesses one day, and said $400 were 
deducted from her claim against the estate and all the 
other issues were found for the defendant and all 
other costs were adjudged against the plaintiff. The 
decree does not divide the costs. In the opinion it is 
said that final settlements of administrators stand as 
firmly on an impregnable basis of conclusiveness, as 
does the judgment of any other court, and cannot be 
impeached except on the ground of fraud in the very 
act of procuring the judgment or in the concoction of 
it. The reason given for placing these essentially ex 
parte settlements upon the footing of a final judgment 
is, that the notice of the final settlement is equiva- 
lent to the service of process upon creditors and dis- 
tributees, parties interested, who “may appear and 
show that the accountant has not charged himself 
with all the assets belonging to the estate, and may 
dispute the correctness of the credits,” Patterson v. 
Booth, 103 Mo. 402, 419, and they may appeal from the 
decision or judgment in the premises to the Circuit 
Court, where the fraud alleged may be investigated. 
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Murphy vy. De France, 101 Mo. 151, 105 Mo. 53. But 
if the creditors and distributees stand by and see the 
administrator make his final settlement without inter- 
posing any objection to it, or appealing from it, the 
decision of the Probate Court will not be impeached 
for fraud, unless they were prevented by fraud from 
interposing the proper defense or objection. Richard- 
son v. Stowe, 102 Mo. 33; United States v. Throckmor- 
ton, 98 U. 8. 61; Freeman on Judgments (3d ed.), Sec. 
489. 

This is perhaps a correct exposition of the law ap- 
plicable to such settlements when the parties inter- 
ested are sui juris, and are under no legal disability, 
but as to infants who have no guardian, except a nat- 
ural guardian, who may be the administrator making 
the settlement, the courts should make an exception, 
and give them an opportunity to be heard after they 
come of age. Impressed with a deep sense of the in- 
justice that might and often would result from hold- 
ing the rule to be inflexible as to the conclusiveness of 
such a judgment, Judge Black, in Irvine v. Leyh, 102 
Mo. 207, says, the principle thus so strongly stated 
in the cases cited proceeds upon the ground that the 
party had an opportunity to appear and interpose the 
defense in the suit in which the judgment complained 
of was rendered—cases in which the defendant in the 
first suit appeared, or had actual notice of the suit, 
and might have interposed the fraud which tainted 
the cause of action as a defense. But, in our opinion, 
the rule cannot be applied in all of its strictness, toa 
ease Where the defendant has been brought in by 
newspaper notice only, and had no actual notice of 
the suit, and, as a consequence, had no real opportun- 
ity to defend. The rule must be applied to those 
cases where the reason upon which it is founded ad- 
mits of its application.”” This modification of the rule 
is demanded by common justice in relation to the final 
settlements of administrators, for the persons inter- 
ested as creditors or distributees are often non-resi- 
dents, or live at a distance or, are infants of tender age, 
and the only notice of the settlement is by publication 
in a newspaper of limited circulation, merely baming 
the fact that a tinal settlement will be made of the es- 
tate ata certain term of the court, which may not have 
reached the notice of parties interested. ‘To hold that 
the fraudulent conduct of an administrator, by which 
those interested inthe estate are wronged and de- 
frauded, is, by a settlement made under such circum- 
stances as conclusively placed beyond the power of a 
court of equity to remedy, or redress, is certainly of 
questionable propriety, to say the least. And whena 
court of equity will apply the rule of ‘impregnable 
conclusiveness”’ applicable to judgments generally, to 
a final settlement made when the heir and only person 
interested in the estate is an infant, no person non sui 
juris, and does so because its judicial conscience is 
fettered by judicial precedent, it is time the law mak- 
ing power should come to its relief, and at the same 
time protect infants from being irretrievably despoiled 
of their patrimony by dishonest administrators and 
blundering probate courts. 

It will be seen by the decree of the Circuit Court 
that by the final settlement the administratrix brought 
the estate into her debt in the sum of $1,296.60, which 
could be, in effect, a judgment against the plaintiff 
who was only sixteen years of age at the time the set- 
tlement was made. This settlement, as to this sum 
and as to all other matters included in it, is a judg- 
ment rendered against an infant, upon notice by pub- 
lication, without a guardian, or an attorney even, to 
represent him. He did not, therefore, have an oppor- 
tunity to appear and contest the correctness of the 





settlement, and could not have appealed from the de- 
cision of the Probate Court, being non sui juris, so 
that the reason given for holding such settlements to 
be conclusive upon parties interested does not apply 
when such parties are infants, or laboring under dis- 
abilities and therefore the rule should not be applied 
in such a case. But certainly no greater force should 
be given such a settlement than would be giventoa 


judgment concerning the property rights of the 
same persons upon the same kind of _ notice 


in a court of general jurisdiction. It has al- 
Ways been considered erroneous to enter a judg- 
ment against infant defendants for whom no guardian 
ad litem has been appointed and who did not appear 
by guardian or curator, and such infant, though an 
attorney may have uppeared for him, may after he ar- 
rives at full age, have such judgment set aside upon 
motion for error curam nobis. Gott vy. Powell, 41 Mo. 
416; Powell v. Gott, 13 Mo. 458; Randals v. Wilson, 24 
Mo. 761; Fulbright v. Carmefax, 30 Mo. 426; Towns- 
end y. Cox, 45 Mo. 401. A proceeding in equity to set 
aside a final settlement is a direct attack upon the 
judgment, and if the circumstances are such, that if 
applicable to an ordivary judgment the court would 
set it aside or recall it, they oukht to be suflicient to 
set aside or open up a final settlement. But the Su- 
preme Court bas not deemed it proper to dispose of a 
final settlement judgment against an infant, as it 
would an ordinary action, rendered upon construct- 
ive notice without the appointment of a guardian, but 
it has failed to give any reason for varying the rule 
with respect to final settlements. 

4, Itis held in the principal case, that the procure- 
ment of merely illegal allowances or the omission of 
proper debits in the account presented for a final set- 
tlement, will not render such settlement vulnerable to 
attack in a court of equity on the ground of fraud. 
This might be well enough so far as adult parties are 
concerned, but, here again a different rule should be 
applied to infants, for as to them any illegal allowance 
or omission of proper debits should be regarded as 
fraudulent, without regard to the motive of the ad- 
ministrator. Houts vy. Shephard, 79 Mo. 141; Merritt 
v. Merritt, 62 Mo. 150; Clyee v. Anderson, Exr., 49 Mo. 
37; 14 Wall. (U. 8.) 252. If no distinetion is te be 
made between persons sui juris and persons non sui 


juris by the courts in determining the validity or con- 


clusiveness of a judgment against them rendered 
without the aid or protection of a guardian, then the 
laws as to disabilities of infants as to matters which 
are of no greater importance to them should be re- 
moved from the statutes It is a dangerous license to 
administrators to do wrong to hold that an estate may 
be squandered, and if a final settlement be made, the 
infant heirs who are defrauded are forever shut ou 

from all relief. ‘The analogies of the law in matters 
affecting infants will pot sustain such a ruling. Sol- 
emn contracts fairly made by an infant may be disap- 
proved and annulled by the aid of the court when he 
comes of age, and he is protected from the statute of 
limitations, then why should he not be protected from 
the fraudulent administration of his father’s estate by 
which he is wronged out of his rights? 

H. 8S. KELLEY. 





CORRESPONDENCE. 
ULTRA VIRES—A LIMITATION. 
To the Editor of the Central Law Journal: 
In the June number of the Yale Law Journal is an 
editorial upon ultra vires. The gist thereof is that in 
the unsettled condition of decisions throughout the 
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States, one contracting witha corporation cannot know 
whether his contract is good or not. Men have deliv- 
ered money and property to corporations, have changed 
their positions, to their detriment, and have burned 
the bridges behind them, in ordinary, simple, every- 
day contracts, only to be met with repudiation of all 
corporate obligation in return by simple proclamation 
of that bug-bear, ultra vires. Itis gratifying to see, 
however, that among the States to take a business and 
logically sound position on this question, is Missouri. 
The Supreme Court of that State, in its latest eonsid- 
eration of that subject, says (Conn. Mutual v. Smith, 
117 Mo. 289): “The settled law of this State is that the 
capacity of acorporation * * * cannot * * * be 
called in question * * * butby the State and not by 
a private suitor.” The logic of that result is a little 
more fully set out in Welsh vy. Heim, 47 Mo. App. 618. 
Beside the maxim that no one shall be permitted to 
protit by his own wrong, the court says: “If the power 
ef the defendant corporation had been transgressed, 
by the execution of this lease, who is it that can raise 
the question, or take advantage of such transgression? 
A trading corporation can only exercise those con- 
tractual powers which are expressly granted by its 
charters or which are necessarily implied; beyord 
this, itis powerless. But all corporation contracts 
which are ultra vires are not void. Such corporations 
get their powers from the State, and obedience to the 
restrictions of its charter is due the State. Its obliga- 
tions are primarily with the State. Soit has been 
decided in st. Louis Drug Company vy. Robinson, 81 
Mo. 18, in an opinion by Henry, J, that notwithstand- 
ing the Drug Co. had become a mere accommodation 
indorser, yet the question of u/tra rires could only be 
raised in a direct proceeding by the State against the 
corporation: That it could not be otherwise raised by 
any other party, except when the charter not only 
specifies, thereby limiting, the business in which the 
corporation may engage, but by express terms, or by 
fair implication from its terms invalidates transactions 
outside of those terms. In other words, I understand 
the true rule on this matter to be that it must be shown 
to be the intention of the charter, as gathered from its 
terms, not only to restrict the business of the corpora- 
tion to certain things, but, in addition, to declare that 
when it exceeds these restrictions the act shall be void, 
before any other party than the State can question 
such act as ultra vires, unless the contract should be 
against public policy and good morals. * * * We 
should rather say with Chancellor Kent that “if this 
company should pass the exact line of their power, it 
would rather belong to the government to exact a for- 
feiture of the charter, than for this court * * * to 
decide a question of misuser by setting aside a just 
and bona jide contract. Silver Lake v. North, 4 Jobn 
Ch. 370; Leasure vy. Hillegrass, 7 Serg. & R. 313; Na- 
tional Bank v. Mathews, 98 U. S. 621; Slater v. Lamb, 
143 Mass. 420; Riche v. Railroad, L. R., 9 Exch. 263.” 
Kansas City, Mo. GRANT I. ROSENZWEIG. 








HUMORS OF THE LAW. 
Cashier—‘*You will have to be identified.” 
Dutchman—“Vat dot means?’”’ 

“Why, bring some one here who knows you.” 
“All der bolice knows me. I bring some in.’ 
“No—don’t! They might know me too.” 


Counsel—**You’re a nice fellow are n’t you?” 
Witness—“I amsir; and if | was not on my oath 
I’d say the same of you.”’ 
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1. ACCOUNT STATED.—When an account is stated, the 
balance strack becomes an original demand, the trans- 
action amounts to an express promise to pay that bal- 
ance, and, except in case of fraud or mistake, the ac- 
count cannot be examined to ascertain the items of 
that balance.—CHRISTOFFERSON V. HOWE, Minn.,58N. 
W. Rep. 830. 

2. ACTIONS — Joinder. — A complaint contained five 
several counts for labor performed for defendant by 
the five several persons named, at an agreed price, the 
claim of each person being assigned to plaintiff; and 
also a count for money paid by others for defendant at 
his request, and on his promise to repay, also assigned 
to plaintiff Held, not demurralje for misjoinder of 
causes of action, each being on contract affecting all 
the parties, not requiring separate places of trial, and 
stated separately.—GUNDERSON v. THOMAS, Wis., 58 N. 
W. Rep. 750. 

3. ADMINISTRATOR'S SALE—Fraud.—While an admin- 
istrator’s sale was in progress, one of the bidders made 
arrangements with the others, whereby, in considera 
tion of various agreements made by him, they ceused to 
bid, and he obtained the property for less than its 
market value: Held, thatthe suit was voidable at the 
suit of the heirs. — INGALLS V. ROWELL, Ill., 36N. E. 
Rep. 1016. 


4. ADMIRALTY—Shipping—Negligence.—It is the gen- 
eral usage on the Mississippi and its branches to land 
steamboats having stages operated by steam, for the 
delivery of small quantities of freight, by running the 
bow into the shore, and holding the vessel in position 
by revolutions of the wheel, without putting out lines; 
and therefore any risk attendant upon this method is 
assumed by the employees whose business it is to pass 
over the stage in delivering or receiving freight —RED 
RIVER LINE V. CHEATHAM, U.8.C.C. of App., 60 Fed. 
Rep. 517. 

5. ADOPTION—Application. — Under Civ. Code, §§ 221, 
223, giving any adult person the right to adopt a child, 
except that neither a husband nor a wife may do so 
without the other’s consent, a husband and wife may 
join inan application for an order of adoption, and 
such order may declare that the child be regarded as 
the child of both. —IN RE WILLIAMS’ EsTaTE, Cal., 36 
Pac. Rep. 407. 

6. ADVERSE PossEss1ioN—Tenants in Common.—W here 
one tenant in common enters into possession of the 
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property under color of title, and remains in possession, 
exercising acts of ownership, openly and notoriously, 
claiming the same adversely to all the world, and pay- 
ing all the taxes, his possession is sufficient notice to 
the other tenants to put the statute of limitation in 
motion.—GREGORY Vv. GREGORY, Cal., 36 Pac. Rep. 364. 

7. ASSIGNMENT—Removal of Assignee. — Under Laws 
1887, ch. 548, requiring the court to remove an assignee 
for creditors onthe application of a majority of the 
creditors, representing a majority in value of the debts 
allowed, a petition for such removal by three creditors, 
presented in behalf of such majority, and showing that 
such majority had duly authorized them to institute 
the proceeding, is suflicient.—BURTT V. BARNES, Wis., 
58 N. W. Rep. 790. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS — Chattel 
Mortgage.—An insolvent debtor mortgaged his stock 
of goods to certain creditors, then immediately gave a 
second mortgage on the same goods to certain other 
creditors, and assigned all his accounts toa third set 
of creditors: Held, that these transactions did not 
constitute a general assignment for the benefit of cred- 
itors.—W ALKER V. Ross, Il1., 36 N. E. Rep. 986. 

9. ASSIGNMENT FOR BENEFIT OF CREDITORS — Prefer 
ences.—Mills’ Ann. St. §§ 169-171, permitting any one to 
make a general assignment, but providing that no such 
deed by an insolvent, or in contemplation of insolv- 
ency, shall be valid unless in terms for the benefit of 
all creditors pro rata, do not, where an insolvent sued 
by a creditor answers admitting the debt, and suffering 
judgment and levy on practically all his goods, make 
such act an assignment forthe benefit of creditors. — 
KELLOGG V. THROPP, Colo., 36 Pac. Rep. 447. 

10. ATTACHMENT OF BANK—Lien.—The property of an 
insolvent bank, prior to the appointment of a receiver 
therefor, or putting the sheriff in possession thereof by 
order of a court or judge, is not exempt from seizure 
by attachment or other legal process at the suit of its 
creditors.—ARNOLD V. WEIMER, Neb., 58N. W. Rep. 709. 


ll. BANKS—Deposit by President—Trust Funds.—A 
bank is not charged with knowledge of the ownership 
of money deposited by its president, through a teller, 
to his individual account, though it knew that its presi- 
dent conducted a loan business, collected money for 
others, deposited only inthat bank, and hadonlya 
personal account.—IN RE PLANKINTON BANK, Wis., 58 
N. W. Rep. 784. 

12. CARRIERS — Live-Stock Shipment—Negligence.— 
A stipulation, in acontract for the shipment of live- 
stock, that the carrier shall not be liable for injuries to 
the stock, though caused by the negligence of its 
servants, is void, and hence does not prevent liability 
onthe part of the company for injury to the stock, 
caused by the refusal of the train servants to allow the 
person in charge of the stock an opportunity to feed 
and water them for the space of 34 hours.—ABRAMS Vv. 
MILWAUKEE, L. S. & W. Ry. Co., Wis.,58 N. W. Rep. 780. 


13. CARRIERS OF GOODsS—Interstate Commerce Act— 
Discrimination.—All goods offered for shipment at a 
certain point must be carried at the established rate 
for such good from such point regardless of the place 
where they originated.—3IGBEE & WARRIOR RIVERS 
PACKET CO. V. MOBILE & O. R. Co., U. 8. C.C. (Ala.), 
60 Fed. Rep. 545. 

14. CARRIERS OF PASSENGERS—Negligence—Damages.— 
Where a passenger on arailroad train receives no bod- 
ily injury from an accident caused by the company’s 
negligence, but is made insane by the excitement, hard- 
ship and suffering resulting therefrom, the company is 
not liable in damages therefor, since insanity is not a 
probable or ordinary result of exposure to a railroad 
accident.—HAILE’s CURATOR V. TEX4a8 & P. Ry. Co., U. 
8. C. C. of App., 60 Fed. Rep. 557. 

15. CIRCUIT COURT OF APPEALS —Jurisdiction.—The 
use of the mails for promoting a scheme to defraud 
(Rev. St. § 5480) being punishable by imprisonment in 
a State penitentiary not exceeding 18 months, is an 
“infamous crime;”’ and hence a conviction thereof is 





reviewable on error in the Supreme Court, and not in 
the Circuit Court of Appeal.—STOKES v. UNITED STATES, 
U.S.C. C. of App., 60 Fed. Rep. 597. 

16. CONTRACTS—Banks.—Where three notes are dis- 
counted at one time by a bank for one depositor, and 
the proceeds of each note separately credited to him, 
the contract is divisible, and the bank may rescind the 
agreement as to one of the notes without rescinding 
as to the others.—BANK OF ANTIGO V. UNION TRUST CO., 
Ill., 36 N. E. Rep. 1029. 

17, ConTRACTS—Certificate of Superintendent.—Un 
der acontract providing that work shall be done to 
the satisfaction ofthe superintendent, that his decis 
ion as to quality of work or material shall be conclu- 
sive, and that payment shall be made only on his cer- 
tificate, the mistake in refusing a certificate, which 
will authorize a recovery without it, is an uninten- 
tional misapprehension or ignorance of some material 
fact which must be clearly shown, and so palpable as 
to amount to dishonest or arbitrary action.—WENDT 
Vv. VOGEL, Wis., 58 N. W. Rep. 764. 

618. CONTRACT — Construction.— Defendant agreed 
with plaintiff, who held an option upon certain prop 
erty, to furnish the capital, and to buy and sell such 
property, in consideration whereof, and of his serv- 
ices in connection therewith, he was to receive two- 
thirds of the profits, after his advances and expenses 
had been paid: Held, that he could not take credit for 
expenses in examining the land before purchasing, or 
for services in connection with the sale thereof, or 
for interest on advances, or fora bonus paid to secure 
money to make the purchase; and he will be charged 
with arebate allowed by reason ofa cash payment, 
with interest received-on notes given by purchasers, 
and with property tinken in exchange, as for cash re- 
ceived.—PETRIE V. TORRENT, Mich.,58 N. W. Rep. 690. 

19. CONTRACTS — Construction—Dependent Stipula- 
tions.—Whether or not a stipulation or covenant is 
dependent or independent must be determined from 
the terms of the contract, the rule being that such stip- 
ulation or covenant will be construed as dependent 
unless a contrary intention appears by the terms of the 
contract.—DAVIS V. JEFFRIS, 8. Dak., 58 N. W. Rep. 
815. 

20. CONTRACTS—Interpretation — Technical Terms.— 
A contract to construct an ‘‘adjustable stern dock” 
does not require a dock whichis automatically ad- 
justable but one which is adjustable by cutting 
away and filling in its gates so that they will 
conform to the contour of the hull of the 
vessel; especially where the term is treated as a tech- 
nical one, and the experts agree upon that definition 
of it.— INTERNATIONAL Bow & STERN DOCK Co. Vv. 
UNITED StaTEs, U.S.C. C. (N. J.), 60 Fed. Rep. 523. 

21. CONTRACT — Quantum Meruit.—In an action for 
work and labor upon a quantum mernit the defendant 
cannot, undera mere denial of the allegations of the 
complaint, avail himself of an express contract as to 
the price as a defense to the action.—REGISTER PRINT- 
ING CO. V. WILLIS, Minn., 58 N. W. Rep. 825. 

22. CONTRACT — Restraint of Trade. — Defendant 
agreed to purchase $200,000 worth of goods frem plaint- 
iff, who agreed not to sell like articles in some 30 States 
and territories of the United States. In an action for 
goods sold and delivered, defendant set up this con- 
tract, and alleged breachesjgof it as a counterclaim. 
There was nothing to show the ordinary amount of 
manufacture and sale by either party, or that defend- 
ant had established a trade in more than in one State 
out of the 30: Held, that pleading was demurrable in 
not affirmatively showing that the restraint was rea- 
sonably necessary to protect defendant’s interest un- 
der the contract.— RICHARDS V. AMERICAN DESK & 
SEATING Co., Wis.,58 N. W. Rep. 787. 

23. CONTRACT FOR WATER POWER—Construction. —A 
contract forthe use of waterasa motive power fora 
mill gives the mill no right to use such water for any 
other purpose.—FRESNO MILLING CO. V. FRESNO CANAL. 
& IRRIGATION CO., Cal., 36 Pac. Rep. 412. 
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24. CORPORATIONS—Authority of Officers.—A corpo- 
ration is not chargeable with the knowledge, nor 
bouud by the acts, of one of its officers in a matter in 
which.he acts in behalf of his own interests, and deals 
with the corporation as a private individual, and in 
no way represents it in the transaction.— BUFFALO 
COUNTY NAT. BANK V. SHARPE, Neb, 58 N. W. Rep. 
734. 

25. CORPORATIONS— Corporate Existence.—The cor- 
porate existence of a company which is neither a de- 
facto nor de jure corporation may be questioned ina 
private action to which it isa party.—MARTIN V. DEETZ, 
Cal., 36 Pac. Rep. 368. 

26. CORPORATIONS — Insolvency— Preferences. — An 
insolvent corporation cannot prefer creditors.—FORD 
PLANKINTON BANK, Wis., 58 N. W. Rep. 766. 

27. CORPORATION— Subscription by President. — No 
agent of a corporption has the implied authority to 
give away any portion of the corporate property, or to 
create a gratuitous corporate obligation binding on 
the corporation. Accordingly, where the president 
ofa national bank signed its name to a subscription 
paper obliging the bank to donate $200 to certain par- 
ties on condition that they would erect a paper millin 
the city of K, held, (1) that the making of donations of 
its funds to aid in the building ofa paper mill was no 
part of the business for which the bank was incorpo- 
rated; (2) that the act of the president was not within 
the scope of his authority, and that the bank, in the 
absence of an authorization or ratification by it of the 
president’s act, was not bound by the agreement made. 
— ROBERTSON V. BUFFALO CO. NAT. BANK, Neb., 58 
N. W. Rep. 715. 

28. CourTS—Probate Courts—Jurisdiction.—A parti- 
tion of property of which deceased was a tenant in 
common cannot be made by the Probate Court, as the 
subject-matter of its jurisdiction is the property of the 
decease only, and this cannot be extended even by 
consent.—BUCKLEY V. SUPERIOR COURT OF SAN FRAN- 
cisco County, Cal., 36 Pac. Rep. 360. 

29. CRIMINAL EVIDENCE — Dying Declarations. — 
About 25 minutes before the death of a woman who had 
been poisoned, she stated thatshe had been keeping 
company with a young man to whom she was engaged 
that they thought she was pregnant, and that he gave 
her some medicine, to bring on her menses. Before 
making the statement, she had had several convul- 
sions, each more severe than the preceding one, and 
had said, ‘‘I believe it will kill me:” Held, that the 
statement was admissible as a dying declaration. — 
SIMON V. PEOPLE, II1., 36 N. E. Rep. 1019. 


30. CRIMINAL EVIDENCE — Dying Declarations.—De 
ceased,the morning after he was shot, not then ex- 
pecting to die, made, signed, and verified a statement. 
The same evening his doctor told him he could not re 
recover. He wasthen reminded of his statement, and 
said that he did not wish to change it, and signed an 
appended clause, aflirming that he made the state 
ment with full knowledge and sense of his impending 
death. The statement was not re-read to him, 
but it appeared that he clearly remembered its con 
tents: Held, that this was a goo! dying declaration.— 
PEOPLE V. CREWS, Cal., 36 Pac. Rep. 367. 

31. CRIMINAL LAW—Forgery by Officer of Corpora 
tion.—Pen. Code, § 514, provides that an officer of a 
corporation who falsifies or unlawfully alters any 
writing appertaining to its business is guilty of forgery. 
Section 515 provides that any person who, with intent 
to defraud, or to conceal any larceny or misappropri 
ation of money or property, alters any writing belong- 
ing or pertaining tothe business of a corporation, is 
guilty of the same offense. Section 513 defines the 
word ‘‘writing’”’ to mean an executed instrument: 
Held, that a president of an insurance corporation 
who falsified a written settlement of a claim for loss 
before it was signed by the claimant, and passed it off 
on the company us the true settlement, whereby the 
company was defrauded, was not guilty of forgery, 





under the act.—PEOPLE V. UNDERHILL, N. Y., 36 N. E. 
Rep. 1049. 

32. CRIMINAL Law—Trial.—On a trial for felony, the 
jury, after having been sent out to consider their ver 
dict, returned into court, and requested to have the 
testimony of two of the witnesses for the prosecution 
read to them. By direction of the trial judge, the 
court reporter read from his notes the evidence re- 
quested by the jury. The prisoner was present in 
court, in charge of the sheriff. His counsel was not 
present, and he had no notice of the transaction: 
Held, reversible error.—BARTELL V. STATE, Neb., 58 N. 
W. Rep. 716. 

33. DeEkD—Construction.—A deed which, after refer- 
ring to the conveyance to the grantor, conveyed ‘‘all 
the grantor’s estate, right, title, interest, term of 
years tocome, property, claim, and demand, both in 
law and in equity,’ conveys the property as fully as it 
was conveyed tothe grantor, and, the conveyance to 
the grantor giving him the property in fee, the grant- 
or’s conveyance vests the fee,even though the word 
‘theirs’ does not appear,in the granting clause, and 
though the deed was executed when the common- 
law rule relating to conveyances was in force.—BRADY 
Vv. EVANS, Md., 28 Atl. Rep. 1061. 

34. DEED—Delivery.—The delivery of a deed by one 
with whom it is left in escrow to hold till the happen- 
ing ofa certain condition is ineffectual to pass title, 
when such delivery is made without the performance 
of the condition.—BURNAP V. SHARPSTEEN, Ill., 36N. 
E. Rep. 1008. 

35. DivoORCE—Grounds.—In an action for divorce by 
the wife for cruel treatment, where the only cruelty 
charged is the use of abusive and filthy language, gross 
abuse of marital rights is not available.—CHADWICK V. 
CHADWICK, N. J., 28 Atl. Rep. 151. 

36. EJECTMENT—Title to Support.—Plaintiff cannot 
recover in ejectment on the mere production of the 
deed of his grantor, whois not the common grantor, 
and not shown to have had title or possession.—AB- 
LARD V. FITZGERALD, Wis., 58 N. W. Rep. 745. 


37. ELECTION CONTEST—Ballots as Evidence.—In a 
contest of election the ballots cast at the election con- 
stitute the primary evidence on Whichto determine 
the rights of the respective parties. It must appear, 
however, that these ballots have been preserved sub- 
stantially in the manner and by the officers prescribed 
by the statute. If they have been placed in a position 
to be tampered with by interested parties, the burden 
of proof isonthe party offering them in evidence to 
show that they are in the same condition as when 
sealed up by the several election boards.—MARTIN V. 
MILES, Neb., 58N. W. Rep. 782. 


88. ELECTIONS—Municipal Corporations.—Under Rev. 
St. 1893, ch. 24, art. 11, § 2, which declares that, in pro 
ceedings to organize a village, each voter may cast a 
ballot with the words thereon ‘‘For village organiza- 
tion under the general law,” or ‘‘Against village or- 
ganization under the general law,” it is proper to re- 
fuse to count a ballot reading ‘‘Against corporation.” 
—PEOPLE V. HANSON, Ill., 36 N. E. Rep. 998. 

39. EMINENT DOMAIN — Trial — Evidence.—Where a 
sanitary district proposes to condemn for the purpose 
of adrainage channel astrip of land two miles long, 
and more than a quarter of a mile wide, itis error to 
refuse to compel the district to produce in court its 
plans, sothat the court may determine whether it is 
attempting to condemn an unnecessary amount of 
land.—TEDENS V. SANITARY DIST. OF CHICAGO, IIl., 36 
N. E. Rep. 1033. 

40. Equiry — Cancellation of Mortgage.—Where a 
mortgage and bond were delivered withthe express 
understanding that they should be inoperative until 
the consideration therefor was paid, and were wrong 
fully recorded without paying the consideration, a 
cancellation of the bond and mortgage will be decreed 
although in the hands of an innocent purchaser.— 
RAPPS V. GOTTLIEB, N. Y., 36 N. E. Rep. 1052. 
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41. EVIDENCK — Copy of Abstract — Notice.—Under 
Rev. St. 1893, ch. 116, § 29, which makes sworn copies of 
abstracts of title admissible in evidence where the 
originals are admissible, provided the party desiring 
to use such sworn copy shall have given the opposite 
party 8 reasonable opportunity to verify its correct- 
ness, delivering the sworn copy to counsel for the op- 
posite party at noon ofthe day before the trial, and 
leaving it in his possession until 4 o’clock of the same 
day, is sufficient, especially where the counsel does 
not ask for a postponement in order to examine the 
copy, and where the maker of the original abstract 
testifies in the case.—STERNHEIM V. BURCKY, IIl., 36 N. 
E. Rep. 1026. 

42. EVIDENCE — Declarations.—Declarations of a 
grantor, made after his grant, though pending his pos- 
session, are incompetent, in favor of his heirs against 
the grantor, to show that the deed was made merely 
to protect the property from his creditors.—WILLIAMS 
v. WILLIAMS, N. Y., 36 N. E. Rep. 1053. 

43. EVIDENCE — Declarations in Disparagement of 
Title.—Rule applied that declarations in dispardge- 
ment ofthe title of the declarant, made during the 
continuance of his title, or while the property was un- 
der his control, are admissible as original evidence 
against those in privity with him.—TaYLoRV. HEss, 
Minn., 58 N. W. Rep. 824. 

44. EXTRADITION—Sufliciency of Warrant.—A rendi- 
tion warrant stating that it has been represented by 
the governor of}Kansas that the fugitive stands charged 
with the crime of obtaining illicit connection witha 
female of good repute under 21 years of age, under 
promise of.marriage, committed in said State, and has 
fled from justice, and taken refuge in Wisconsin, 
where such an actisa crime, shows that the fugitive 
is charged with a crime authorizing the executive 
(Const. U. S. art. 4,§ 2,subd. 2), tocause him to be 
delivered up ito the State of Kansas.—IN RE HOOPER, 
Wis., 58 N. W. Rep. 741. 

45. FEDERAL COURTS—Corporations.—An averment, 
in asuit brought by acitizen of Louisiana, that de- 
fendant is ‘ta tcorporation domiciled and doing busi- 
ness inthis city (New Orleans), anda citizen of New 
Jersey,” is not equivalent to an averment thatit isa 
corporation organized under the laws of New Jersey, 
and hence is insuflicient to support federal jurisdic 
tion.—AMERICAN SUGAR REFINING CO. v. JOHNSON, U. 
8. C. C. of App., 60,Fed. Rep. 503. 


46. FRAUD—Presumptions.—Fraud is never to be pre 
sumed. It must be proved. A creditor of a vendor, 
seeking to invalidate a sale upon the grounds of fraud, 
must prove facts from which a legitimate inference of 
fraudulent intent can be drawn. Evidence simply 
justifying a suspicion is not suflicient.—BANK OF CoM- 
MERCE OF GRAND ISLAND V. SCHLOTFELDT, Neb., 58 N. 
W. Rep. 727. 

47. FRAUDULENT CONVEYANCES—Defective Complaint. 
—A complaint in equity which alleges that the grantors 
to a certain conveyance were insolvent, and were be- 
ing pushed by their creditors, and that such convey- 
ance was without consideration, and wholly voluntary, 
and made with intent to hinder, delay, and defraud the 
creditors of the{fgrantors, sufliciently sets forth the 
facts constituting the fraud.—PAULSON V. WARD, N. 
Dak., 58 N.:W. Rep. 792. 

48. GARNISHMENT—Answer of Garnishee.—Under Rev. 
St. § 2767, providing’that, when the answer of a gar- 
nishee discloses that,Jany other person than defendant 
“claims” the indebtedness or property in his hands, 
the court may orderjsuch claimant to be interpleaded 
as a defendant to}the garnishee action, a disclosure by 
the garnishee that the property in his hands ‘‘belongs 
to” certain persons, and “was the property” of such 
persons when the action was commenced, does not en- 
title him toj;have such persons interpleaded.—JOHN R. 
DAVIS LUMBER CO. Y. FIRST NAT. BANK OF MILWAUKEE, 
Wis., 58N. W. Rep. 743. 





49. HiGHwAYy—Establishment.—The damages to own. | 


ers of land assessed in establishing public roads, 
whether the county is under township government or 
the commissioner system, cannot lawtully be paid 
from the general fund of the county, but should be 
paid out of the road fund belonging to the road district 
in which the land taken for the highway is situated.— 
ACKERMAN V. THUMMEL, Neb., 58 N. W. Rep. 738. 

50. HIGHWAYS—Establishment — Certiorari.— Certior- 
ari will not lie to review the action of highway com- 
missioners in laying out a highway, since certiorari 
only lies where there is no right of appeal, and an ap 
peal to the county supervisors is allowed in such cases 
by Rev. St. 1893, ch. 121, § 59—WRIGHT V. HIGHWAY 
Com’RS OF TOWN OF CARROLLTON, Ill., 36N. E. Rep. 
980. 

51. HOMESTEAD—Abandonment.—Under Rev. St. 1893, 
ch. 52, §2, which declares that ‘‘in case the husband or 
wife shall desert his or her family the (homestead) ex- 
emption shall continue in favor of the one occupying 
the premises as a resident,” a man who deserts his 
wife after conveying the homestead to her by a deed 
which he claims to be void because not executed in 
conformity to the homestead law, has no right to have 
the deed set aside so far as the estate of homestead is 
concerned, since, after his desertion, his homestead 
estate vests in his wife.—SAGERTY V. HAGERTY, II1., 36 
N. E. Rep. 981. 

52. HUSBAND AND WIFE—Conveyance—Specific Per- 
formance.—Under Civ. Code, § 1093, providing that no 
estate in a married woman’s land shall pass except by 
instrument duly acknowledged by her, specitic per- 
formance of her unacknowledged executory agree- 
ment to convey her land cannot be enforced.—MATH- 
EWS Vv. DAVIS, Cal., 36 Pac. Rep. 358. 

53. HUSBAND AND WIFE—Mortgage.—Where one loans 
his money, taking a mortgage in his wife’s name, of 
which she knew nothing till she was called in to sign 
an assignment thereof to one to whom the husband 
had sold it, treating it as his own, all of which was 
known to the assignee, who explained to her that it 
was necessary for herto sign to make title, she is not 
a party in fact tothe assignment, so as to be liable on 
any implied warranty of title—MOORE V. JOYCE, Pa., 
28 Atl. Rep. 1080. 

54. INJUNCTION—Fence—Title of Plaintiff.—In an ac- 
tion to enjoin a road overseer from removing a fence, 
where defendant does not deny plaintiff’s allegation of 
possession, but relies on an easement in the public as 
justifying him, plaintiff need not prove title, possession 
being suflicient upon which to maintain his action.— 
CRAMER V. KESTER, Cal., 36 Pac. Rep. 415. 


65. INSURANCE—Threshing Machine ‘‘in Use.”’—The 
defendant insured against loss by fire a threshing ma- 
ehine engine and separator ‘‘while not in use.” The 
property, which had not been used for threshing for 
some two weeks, was hauled out into the country, and 
left standing near a farm house, preparatory to its in- 
intended use a few days later, and, while standing 
there, the separator was destroyed by fire. The fire 
was not caused by any hazard incident to the actual 
use or operation of eitherthe engine or separator: 
Held, thatthe property was not “in use’ within the 
meaning of the policy. — MINNEAPOLIS THRESHING 
MACH. CO. V. FIREMEN’S INS. CO. OF CHICAGO, Minn., 
5S N. W. Rep. 819. 

56. INTEREST—Rate after Maturity.—When interest 
on a note is payable at a certain rate monthly in ad- 
vance, “and, if said principal or interest is not paid as 
it becomes due, it shall thereafter bear interest at” a 
higher rate, acceptance of interest from time to time, 
for two years after maturity, at the former rate waives 
the} latter, though this {be in nowise a penalty.— 
THOMPSON V. CORNER, Cal., 36 Pac. Rep. 434. 

57. INTOXICATING LIQUORS—Illegal Sales.—Under St. 
1891, p. 306, authorizing counties to license all kinds of 
business, Merced county, by ordinance, § 12, required 
persons who ‘‘sell” intoxicants therein to pay a li- 
cense tax. Held that, asthe ordinance does not pur- 
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port to impose a license tax on the business of selling 
intoxicants, a person who earries on the ‘‘ business” 
of selling intoxicants is not compelled to take out a 
license.—EX PARTE MASON, Cal., 36 Pae. Rep. 401. 

58. JUDGMENT—Docket—Lien.—A docket of a judg- 
ment against Edward Davis is not, under a statute re- 
quiring the entry to set out “the name at length of 
each judgment debtor,” constructive notice to a bona 
fide purchaser of a judgment against E. A. Davisor 
Edward Davis.—DAVIS V. STEEPS, Wis., 58 N. W. Rep. 
769. 

59. JUDGMENT—Prohibition.—A decree of foreclosure 
will not be modified so as to exempt from its operation 
lands alleged to have been released from the mortgage, 
where the only basis of fraud claimed wasthat the 
party seeking foreclosure obtained a decree covering 
the whole land as described in the mortgage.—*TATE 
Vv. SUPERIOR COURT OF SPOKANE COUNTY, Wash., 36 
Pac. Rep. 443. 

60. LIBEL AND SLANDER.—Where the purport of the 
publication complained of is plain and unambiguous, 
the question, in a civil action, whether it is a libel or 
not, is for the court.—MORGAN V. HALBERSTADT U. 8. 
C.C. of App., 60 Fed. Rep. 592. 

61. LICENSE— Revocation—Fixtures.—If the owner of 
a house built by license on the land of another fails to 
remove it within a reasonable time after being ejected 
from the land by the owner thereof, such house be- 
comes a part ofthe realty, and ceases to be the prop- 
erty of such licensee.—TURNER V. KENNEDY, Minn., 58 
N. W. Rep. 823. 

62. LIMITATIONS— Pleading.—An averment in an an- 
swer that the cause of action set forth inthe complaint 
did not aecrue within six years from the commence- 
ment of the action, sufficiently pleads the statute of 
limitations, and, When established by competent evi- 
dence, the burden of proof is upon the plaintiff to re- 
lieve himself from its operation.—SEARLS V. KNAPP, 8. 
Dak., 58 N. W. Rep. 807. 

63. LIMITATION OF ACTIONS—Exceptions.—Code Ala. 
§ 2623, provided that, in case of the reversal ofa juag- 
ment on appeal, the action may be commenced again 
witnin one year, though the period limited may in the 
meantime have expired, was intended to relieve par- 
ties from the consequences of some error, mistake, or 
oversight in bringing or prosecuting the action, and 
applies only where the judgment of reversal is fatal to 
plaintiff’s right to maintain the action in the form in 
which it was first brought.—CARROLL V. ALABAMA G, 
8. R. Co., U. S.C. C. (Ala.), 69 Fed. Rep. 549. 

64. MANDAMUS TO JUSTICE—Costs.—Under St. 1877-789, 
p. 134, requiring that all fees of a justice of the peace 
must be paid before he can be compelled to forward 
any papers on appeal, mandamus will not lie to compel 
a justice to forward papers on appeal ina civil action 
until his fees incurred by both parties have been paid. 
—WEBSTER V. HANNA, Cal., 36 Pac. Rep. 421. 


65. MASTER AND SERVANT—Dangerous Appliances— 
Assumption of Risk.—In an action for personal inju- 
ries by a motorman against an electric street railroad 
company, it appeared that it was his duty to clean the 
commutator of the motor, frequently, while the car 
was in motion; that he was 24 years old; that he was 
instructed eight days in his duties before entering into 
defendant’s employ as such motorman ; that three days 
afterwards he was injured while cleaning the commu- 
tator; and that the danger of injury while cleaning it 
was obvious to any person of ordinary intelligence: 
Held, that it was one ofthe risks of employment as- 
sumed by plaintiff.—BURNELL Vv. WESTSIDE R. Co., 
Wis., 58 N. W. Rep. 772. 

66. MASTER AND SERVANT—Fellow-servants.—A mine 
owner is not responsible for the death of miners, 
caused by the negligence of the engineer of the hoist 
engine, in mishoisting the cage in which they are as- 
cending the shaft.—MULHERN V. LEHIGH NAL, COAL 
Co., Penn., 28 Ati. Rep. 1087. 

67. MASTER AND SERVANT— Negligence.—Even if a 
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master is negligent in not giving his servant instruc- 
tions and cautions as to the dangers of his employ- 
ment, yet if the servant receives the same information 
and cautions from other sources, whether from other 
persons or from his own observation, and is neverthe- 
less thereafter injured, the negligence of the master 
is not the proximate cause of the injury.—TRUNTLE vy. 
NORTH STAR WOOLEN-MILLS Co., Minn.,58 N. W. Rep. 
832. 

68. MASTER AND SERVANT—Rigbt to Discharge.—In an 
action for wrongful discharge, where it appears that 
the plaintiff was engaged for a long term of years as 
superintendent of a large and important business, and 
was constantly obliged to represent the defendant in 
different States, and to attend with promptness, reso. 
luteness, and good judgment to large pecuniary inter- 
ests, itis proper to charge the jury that what would 
justify discharge of a mere clerk or workman might 
not justify the discharge of one like the plaintiff, and 
that where a contract has been substantially performed 
as to time and its most material parts the employer 
has no right to dismiss an employee for mere disobedi- 
ence of general orders of a slight character, which in- 
volve no serious consequences or danger to the busi- 
ness, unless such disobedience is perverse or unrea- 
sonable.—PARK Bros. & CoO. ¥. BUSHNELL, U.S.C. C. 
of App., 60 Fed. Rep. 583. 

69. MASTER AND SERVANT — Risks of Employment— 
Railroad Bridge.—A railroad employee, who, when en- 
gaged in removing a wrecked train, goes upon a bridge 
which is obviously a new andtemporary structure, the 
defects of which are patent, assumes the risk arising 
from such defects.—MCGRATH V. TEXaS & P. Ry. Co., 
U.S. C. C. of App., 60 Fed. Rep. 555. 

70. MINING—Location of Claim—Notice.—Under Rey. 
St. § 2324, and the rules of a certain mining district 
passed pursuant thereto, one desiring to locate a min- 
ing claim was required to post thereon a notice of his 
location, attested by a claim owner within the district, 
and to have such notice recorded so asto show the 
name of the locator, date of location, and a descrip- 
tion of the claim by references to some natural object 
or permanent monument, sufficient to identify it: 
Held, that it was not necessary thatthe record of the 
claim should be an exact and literal copy of the notice 
posted on it.—GIRD V. CALIFORNIA OIL Co., U. 8. C. C. 
(Cal.), 60 Fed. Rep. 581. 


71. MINING CLAIMS—Tenants in Common.—One ten- 
antin common of a mining claim is bound to contri- 
bute his proportion of the value of the yearly work re- 
quired to be done thereon to perfect title, and per- 
formed by his cotenant, unless he abandons his inter- 
est in the unpatented claim, or offers to perform the 
work.—HOLBROOKE V. HARRINGTON, Cal., 36 Pac. Rep. 
365. 

72. MORTGAGE—Assignment of Bond.—Whether the 
execution of an assignment ofa bond fora deed, the 
recitals of which authorize the holder of the legal title 
to convey the same to the assignee of the bond, was 
intended to effect an absolute sale, or to operate asa 
mortgage, is a question to be determined from the 
facts and circumstances in evidence.—MORRIS V. NYs- 
WANGER, S. Dak., 58 N. W. Rep. 800. 

73. MORTGAGE — Redemption.—Pending foreclosure 
inthe United States court, the mortgagor conveyed 
the mortgaged property to the mortgagee, under an 
agreement that he might redeem it for its full appraised 
value, and that a decree of foreclosure should be taken 
to cut off junior incumbrancers. This was done, but 
the mortgagee refused to allow redemption: Held, 
that a State Court has jurisdiction to compel such re- 
demption, sincé that would simply amount to an en- 
forcement of the contract, and not to a review of the 
foreclosure decree.—UNION MutT. LIFE INS. CO, V. 
KIRCHOFF, Ill., 36 N. E. Rep. 1031. 

74. MORTGAGE — Release.—Where a mortgagee’s at- 
torney drew a full, instead of partial, release of his 
mortgage, and he executed it without reading, the 
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constructive knowledge of such attorney’s partner of 
the mistake does not bind a subsequent mortgagee, by 
whom such partner was employed to examine the title 
to the same property, and who accepted a mortgage 
thereon upon his opinion that the former mortgage 
was fully released of record.—WITTENBROCK V. PAR- 
KER, Cal., 36 Pac. Rep. 374. 

75. MORTGAGE—Removal of Building.—E, the owner 
of alot and building thereon, mortgaged the same to 
plaintiff. Subsequently E sold the premises, subject 
to such mortgage, to P& W. Afterwards P, without 
the knowledge or consent of the mortgagee, removed 
the building to another lot, owned by his wife: Held, 
that neither the severance and removal of the building 
nor its annexation to another lot destroyed the right 
ofthe mortgagee to enforce his claim against it, the 
lot mortgaged being first exhausted.—DAKOTA LOAN & 
TrusT Co. Vv. PARMALEE, 8. Dak., 58 N. W. Rep. 811. 

76. MORTGAGE — Rights of Mortgagor Pending Re 
demption.—A mortgagor, in possession of real prop- 
erty pending the expiration of the year of redemption 
from a foreclosure sale, and his tenant, may, without 
the concurrence of the purchaser at the sale, enter 
into an agreement for the annexation ofa chattel to 
the real property by the tenant of sucha nature that 
it can be detached without being materially injured 
and without material injury to the things real, where- 
by the chattel shall remain personal property, re- 
movable by the tenant during the year of redemption. 
—PIONEER SAVINGS & LOAN CO. Vv. FULLER, Minn.,58 N. 
W. Rep. 831. 

77. MUNICIPAL CORPORATION — Assessment.—The 
charter of a private corporation, which provides that 
the property and effects of the corporation shall be 
exempt from the imposition of any tax or assessment, 
will exempt such corporation from assessments for 
benefits derived from public improvements as well as 
from taxation for purposes of general revenue.—HUD- 
SON COUNTY CATHOLIC VPROTECTORY V. BOARD OF 
TOWNSHIP COMMITTEE OF TOWNSHIP OF KEARNEY, N. 
J.,28 Atl. Rep. 1043. 

78. MUNICIPAL CORPORATIONS—Defective Sidewalk.— 
A municipal corporation is liable for an injury caused 
by an unsafe condition of a sidewalk, although the de- 
fect exists in the plan adopted by it for constructing 
the sidewalk, if there be no necessity or reason for 
having the defect.—BLYHL Vv. VILLAGE OF WATER- 
VILLE, Minn., 58 N. W. Rep. 817. 

79. MUNICIPAL CORPORATION — Defective Sidewalk— 
Notice.—In an action against a town for damages 
caused by a defective sidewalk, an admission in the 
answer that plaintiff caused some notice in writing to 
be served on the supervisors of defendant, pretending 
to describe some insufticiency in the sidewalk, and that 
damages were claimed of defendant for an injury 
claimed to have resulted therefrom, is not an admis 
sion that the notice required in such case by Rev. St. § 
1339, was duly served.—BERRY V. TOWN OF WAUWATOSA, 
Wis., 58 N. W. Rep. 751. 

80. MUNICIPAL CORPORATIONS — Negligence — Draw- 
bridges.—Defendant town assumed the obligations of 
a private corporation chartered to construct and main- 
tain a drawbridge across a navigable stream. Neither 
the corporation nor the town was required by law to 
operate the draw in such bridge, but after a time the 
town undertook such operation by a draw tender ap- 
pointed first ata town meeting and afterwards by its 
select men: Held, that tbe town, baving voluntarily 
assumed the obligation of operating the draw, is liable 
forthe consequences of its negligence in such opera- 
tion.—GREENWOOD V. TOWN OF WESTPORT, U.S. D.C. 
(Conn.), 60 Fed. Rep. 560. 

81. MUNICIPAL CORPORATIONS — Publication of Ordi 
nance.—St. 1863, p. 415, § 16, providing that the city of 
Sacramento shal? publish all ordinances for 10 days in 
a newspaper published in said city, is directory merely, 
and such publication is not a condition precedent to 
their tuking cfifect.—CITY OF SACRAMENTO V. DILLMAN, 
Cal., 35 Pac. Rep. 385. 





82. MUNICIPAL CORPORATIONS — Sidewalks — Special 
Tax.—Under Act April 15, 1875, Which authorizes cities 
to provide by ordinance for the construction of side- 
walks, to provide forthe payment thereof by special 
taxation, and to require the lot owners to construct 
such sidewalks, a city cannot provide by ordinance for 
the payment by special tax of the cost of a sidewalk 
already built, even though the city attempted before 
the sidewalk was built to puss such a ordinance. — 
WELD V. PEOPLE, III., 36 N. E. Rep. 1006. 

83. MUNICIPAL CORPORATION — Streets — Purchase.— 
The charter empowered the council to lay out streets, 
and to change and extend them, ‘tas follows,” viz. by 
the usual condemnation proceedings after the necessity 
had been found by a jury; also to approve plats of new 
subdivisions. The city might lease, purchase, and 
hold real and persona! property sufficient for the con- 
venience of the inhabitants thereof, and sell and con- 
vey the same: Held, that the council had no power, 
express or implied, to buy a street by mere contract 
with the owner. — TRESTER v. CITY OF SHEBOYGAN, 
Wis.,58 N. W. Rep. 747. 

84. NEGLIGENCE—Contractor.—A company which ob- 
tains leave todig up streets and lay its pipes along 
them is liable for personal injuries caused by the de 
fective filling of atrench, even though the work was 
being done by and under the exclusive control of an- 
other, Who had contracted to do the work for the com 
pany.—COLGROVE V. SMITH, Cal., 36 Pac. Rep. 411. 

85. NEGLIGENCE— Dangerous Premises — Trespassing 
Child. — Defendant’s factory was among open lots,a 
block away from the nearest house. It was built on 
three sides of asquare yard, in which was a box of 
scrap lead. A boy of 12, while in said yard for the sole 
purpose of stealing lead to sell, was scatded by steam 
and water which the engineer happened at thut mo- 
ment to blow off througha discharge pipe near the 
box: Held, that defendant was not liable. — MERGEN- 
THALER V. KIRBY, Md., 28 Atl. Rep. 1065. 

86. NEW TRIAL — Disqualification of Juror. — Where 
a will leaving property toa town forthe support of 
its poor has been sustained by verdict, a new trial will 
not be granted for disqualification of a juror because 
his father paid 80 cents a year poor tax in said town, 
nor because he did not disclose such fact when asked 
if he was related to the executors, the heirs, or the 
town.—IN RE WATERMAN’S WILL, KR. 1., 28 Atl. Rep. 1026. 

87. OFFICERS—Compensation—Constitutional Law.— 
A de jure county treasurer may recover from the de facto 
treasurer, who usurps his office, the pay received by 
the latter for his services.—KREITZ V. BEHRENSMEYER, 
Ill., 36 N. E. Rep. 983. 

88. PARENT AND CHILD—Rights of Adopted Child — 
Where a child was adopted by Q by legal proceedings, 
and, as an inducement to the mother, a widow, to con- 
sent to the adoption of such child, Q agreed that such 
child should inherit and be entitled to his share of Q’s 
property as such child and heir, after such child has 
performed bis contract, and remained in the family of 
Q until he has attained his majority, Q cannot deprive 
such child of his rights as such heir by fraudulently 
and without consideration disposing of his property 
in his life-time or by will, forthe purpose of depriv- 
ing such child of such right to his share ofthe prop- 
erty.—QUINN V. QUINN, 8S. Dak., 58 N. W. Rep. 808. 

89. PARTITION—Transfer of Title. — The customary 
practice of setting apart proprietary lands for the 
several owners who held the same in common was a 
mere mode of partition, and cannot be used for the 
purpose of passing title. —JENNINGS V. BURNHAM, N. J., 
28 Atl. Rep. 1048. 

90. PARTNERSHIP — Construction of Contract.—The 
owner of a coal mine entered into a written agreement 
with his sister, whereby he conveyed to her a quarter 
interest inthe mine, and they agreed to operate the 
mine for their joint profit under his sole management: 
Held that, as to third persons who gave credit to the 
fism with notice of the agreement, the agreement 
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made them copartners.—STATE NAT. BANK V. BUTLER, 
Ill., 36 N. E. Rep. 1000, 

91. PHYSICIANS AND SURGEONS— Regulation of Prac 
tice.—The act to establish a State board of health; to 
regulate the practice of medicine in Nebraska, etc.,— 
is as much directed against any unauthorized person 
who shall operate on, profess to heal, or prescribe for, 
or otherwise treat any physical or mental ailment of 
another, as against one who practices ‘‘ medicine, sur- 
gery, and obstetrics,” as those terms are usually and 
generally understood.—STATE V. BUSWELL, Neb., 58 N. 
W. Rep. 728. 

92. PRINCIPAL AND SURETY—Alteration of Contract.— 
Plaintiff purchased all the ore to be produced bya 
certain company within the ensuing year, and sold 
one-third of the amount under a contract which re- 
quired that ‘‘shipment shall be made in as nearly 
equal monthly proportions as possible.” Defendant 
became surety for the buyers. The parties to the con- 
tract construed it as requiring delivery of the whole 
amount of ore within the year, and they afterwards 
agreed that plaintiff should have one month longer in 
which to make delivery: Held, thatthis was sucha 
change inthe principal contract asto dischargethe 
surety, who did not consent to it.—EARNSHAW V. 
BoYER, U’S. C. C. (Pa.), 60 Fed. Rep. 528. 

98. RAILROAD COMPANIES—Fires—Negligence.—In an 
action forthe burning of a house by sparks from de 
fendant’s locowotive, it appeared that there was a 
steep grade where the track passed the building, and 
that engines ascending the grade invariably emitted 
sparks, which occasionally set fire to neighboring 
property. Held, that before 1880, while defendant was 
using thespark’arrester in common use, no negligence 
could be imputed to defendant, it appearing that the 
emission of sparks on such grade was inevitable.— 
FLINN V. NEW YORK CENT. & H. R. R. Co., N. Y., 36 N. 
E. Rep. 1046. 

94. RAILROAD COMPANIES — Injury to Stock.—Where 
domestic animals are injured by reason of a railway 
company failing to perform its statutory duty to fence 
its roud, the bare fact that their owner voluntarily 
permitted them to runat large, contrary to law, does 
not, as between him andthe railway company, nec- 
essarily constitute contributory negligence per se fol- 
lowing former decisions.—ERICKSON Vv. DULUTH & I. 
R. R. Co., Minn., 583N. W. Rep. 622. 


9%. RAILROAD COMPANIES—Statutory Penalty.—In an 
action against a railroad company to recover penalty 
for failure of an engineer to whistle before crossing a 
highway,a declaration which does not state in what 
direction the train was going, the time of day when it 
crossed the bighway, and the character of the train, 
whether freight Or passenger, is bad, when met by a 
special demurrer.—OHIO & M. R. Co. Vv. PEOPLE, IIL, 
36 N. E. Rep. 989. 

96. RECEIVERS—Transfer of Funds.—Where the rules 
of a foreign mutual benefit order provide for the con- 
trol of the reserve fund of its local branches in other 
States by the supreme lodges, after a receiver is ap 
pointed therefor, and an ancillary receiver appointed 
forbranches in another State, equity will decree that 
the reserve fund in such local branches in the hands 
of the ancillary receiver be turned over by him to the 
general receiver.—W ARE V. SUPREME SITTING OF ORDER 
OF IRON HALL, N. J., 28 Atl. Rep. 1041. 


97. REFEREER’S FINDING.—A referee’s findings on con 
ficting evidence, involving the credibility of witnesses, 
stand on the same footing as a verdiet.—BRIGGS V. 
HILES, Wis.,58N. W. Rep. 752. 

98. REPLEVIN—Property in Custodia Legis.—Replevin 
will lie against an assignee for the benefit of creditors, 
for property in his position claimed under a valid as- 
signment, it{not beingin custodia legis.— IN RE MOR- 
GAN, Wis., 58 N. W. Rep. 774. 

99. REPLEVIN AGAINST OFFICER — Justification.— 
Where an officer attached property which was after- 
wards taken from him under a writ of repleyin issued 








in an action by parties who claimed to be the owners, 
and entitled to the immediate possession, of the prop- 
erty, it devolves upon the officer to show his authority 
by a regularly issued writ of attachment. If he alleges 
asa justification his possession under the attachment 
process, this is necessary to prove his right of posses- 
sion, and the value of his possession, if the action is 
decided in his favor.—SPAULDING V. OVERMIRE, Neb., 
58 N. W. Rep. 736. 

100. RES JUDICATA.—A judgment in full force is a 
complete bar to a subsequent action between the par- 
ties thereto, or their privies, upon the same subject 
matter litigated in the first suit.—SPEAR V. TIDBALL, 
Neb., 58N. W. Rep. 708. 

101. RES JUDICATA—Ejectment.—In ejectment against 
several defendants a judgment in a former action be- 
tween plaintiff and one of the defendants, offered gen- 
erally against all, is inadmissible, unless they are 
privy in estate and bound by such judgment.—LORD Vv. 
THOMAS, Cal., 36 Pac. Rep. 372. 

102. SPECIFIC PERFORMANCE — Contract for Sale of 
Land.—Courts of equity, in the exercise of their juris- 
diction to compel the specific performance of contracts, 
will generally enforce the contract only as it was made 
by the parties, and will not make a new contract, or 
enforce the performance of an act upon conditions 
other than those agreed upon by the parties in the 
contract.—RICE V. GIBBS, Neb., 58 N. W. Rep. 724. 

103, SPECIFIC PERFORMANCE—Laches.—A bill for spe- 
cific performance of a parol agreement to convey lands 
on deman4, after the happening of a contingency, al- 
leging a demand 24 years thereafter, and defendant’s 
continued absence from the State, is demurrable, as in, 
spite of defendant’s absence, plaintiff could have had 
a commissioner appointed to convey the land to him, 
and the demand was not made within a reasonable 
time.—SECULOVICH V. MORTON, Cal., 36 Pac. Rep. 377. 

104. STATE AUDITOR—Auditing Claims.—The duty of 
the State auditor of public accounts to audit and allow 
or disallow claims for expenses incident to the im 
peachbment of certain officers and ex-oflicers of the 
State was not, and could not by joint resolution be, de- 
volved apon a board of managers intrusted with the 
management of such impeachment proceedings.— 
BARRY V. STATE, Neb., 58 N. W. Rep«717. 

105. STATUTES— Examination of Legislative Journal. 
—Where two laws containing inconsistent provisions 
were approved by the governor upon the same day, 
and it becomes necessary to know which was the later 
expression of the legislative will, the court may, of its 
own motion, examine the legislative journals, and 
take judicial notice of what they show.—SOMERS V. 
STATE, S. Dak., 58 N. W. Rep. 804. 

106. TRADE-MARK—injunction. — Though the words 
**Kidney and Liver Bitters” are not the subject ofa 
trade mark, being merely descriptive, yet the name of 
the maker, and every device in the form and contents 
of a label and wrapper to denote that the goods are 
made by him, are proper subjects.—SPIELER Vv. LASH, 
Cal., 36 Pac. Rep. 362. 

107. TRIAL—Action on Note.—In assumpsit on a lost 
note, the declaration charged that defendant had 
wrongfully taken and destroyed the note, but did not 
charge that he did so fraudulently or maliciously, with 
intent to defraud: Held that, since this allegation did 
not charge a criminal offense, it need not be proved 
beyond a reasonable doubt.—GRIMES V. HILLIARY, II1., 
36 N. E. Rep. 977. 

108. TRIAL—Instructions—Form or Verdict.—An oral 
direction by the court to the jury as to the forms of 
verdict does not violate Rev. St. 1898, ch. 110, § 58, 
which declares that “‘no judge shall instruct the petit 
jury unless such instructions are reduced to writing,’’ 
since that statute only refers to instructions as to the 
law of the case.—ILLINOIS CENT. R. CO. V. WHEELER, 
Ill., 36 N. E. Rep. 1023. 

109. TrRI4L—Verdict—Rendition During Recess.—Un- 
less it is expressly waived, either party has an abso- 
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lute right to have the jury polled onthe announcement 
of the verdict, whether oral or sealed, and at any time 
before the same is recorded.—PEART V. CHICAGO, M. 
& ST. P. Ry. Co.,8. Dak., 58N. W. Rep. 806. 

110. Trusts—Income of Personal Property.—The in 
come of personal property held in trust is assignable 
by the cestui que trust, in the absence of any restraint 
on the alienation thereof either by statute or the 
founder of the trust.—LAMBERTON V. PERELES, Wis., 
58 N. W. Rep. 776. 

111. TRUST DEED — Inability of Trustee to Act.—A 
holder of bonds of a corporation secured by trust deed 
may sue to foreclose, where the trustee has gone be- 
yond the jurisdiction, and the whole apprehended 
mischief will be consummated before he can be 
reached, and there is no reason to believe that he is in- 
competent.—ETTLINGER V. SCHUMACHER, N. Y., 36N. 
E. Rep. 1055, 

112. UsukY— Bank— Trial. — Where a partnerin a 
banking partnership or an officer of a banking corpo- 
ration isthe agent of an individual for the manage- 
ment of his property, and such agent collects rents, 
and, under an agreement with the principal, invests 
the proceeds at usurious rates, keeping an account in 
the bank in which he deposits all sums realized, the 
bank cannot set up usury as a defense to an action by 
the principal against it to recover his deposits.—PoR- 
TER V. SHERMAN COUNTY BANKING Co., Neb., 58 N. W. 
Rep. 721. 

113. VENUE—Suit against Corporation. — Code Civ. 
Proc. § 395, giving a defendant a right to have the ac- 
tion tried in the county where he resides, gives a cor- 
poration no absolute right to a change of venue to the 
county where its principal office is situated, when 
sued in one of the counties named in Const. art. 12 § 
16, providing that corporations may be sued in the 
county where the contract was made, or the liability 
arose, orthe breach occurred, or where its principal 
place of business is situated. — TREZEVANT V. W. R. 
STRONG Co., Cal., 36 Pac. Rep. 395. 

114. VENUE, CHANGE OF.—An action being at issue 
and called for trial, a jury was demanded and granted, 
and the cause continued toa future day, at which the 
venire for the jury was returnable: Held, that an ap- 
plication for a change of venue on the latter day 
was not made “before the trial commenced,” within the 
meaning of the statute.—LUECK Vv. ST. PAUL & D.R. 
Co., Minn., 58 N. W. Rep. 821. 

115. WATERS — Irrigation— Diversion. — A riparian 
owner is not entitled to an injunction to restrain the 
diversion of water above him by a non-riparian owner, 
where the amount diverted would not be used by the 
former, nor cause any loss or injury to him or his land, 
present or prospective, and would greatly benefit the 
party diverting it.—Mopoc LAND & LIVE STOCK Co. Vv. 
BOOTH, Cal., 36 Pac. Rep. 431. 


116. WILLS—Ambiguity. — Testatrix devised to two 
daughters certain premises, in trust to hold and collect 
the rents and pay the expenses, and after paying out 
of the net proceeds $100 to H, “of Grafton, West Vir- 
ginia, should they think proper so to do to pay over 
from time to time the net income” to testatrix’s son 
for life, remainder in fee to his children: Held, that 
the omission of the comma after the phrase “so to do” 
could not effect the obvious sense, and leave it op- 
tional with the trustees to retain the income from 
their brother.—BLacK Vv. HERRING, Md., 28 Atl. Rep. 
1063. 

117. WILLS—Construction. — W devised property in 
trust for the separate useof E for life, remainder to 
her children, should she have any; if not, remainder 
to E’s brother. The brother died before E, and she 
died without issue, having devised all her property to 
her mother: Ileld, that the property passed to the 
heirs of the brother alive at the death of E without 
issue, and did not descend to E at his death, and pass 
by her will to her mother, in that, as such contingency 
did not occur till after the brother’s death, she could 





not be heir, or transmit any interest.—GARRISON V. 
HILL, Md., 28 Atl. Rep. 1062. 


118. WiLL—Creation of Trust—Revocation.—The sale 
by testator of his newspaper after making a will creat- 
ing atrust forthe administration and management of 
his estate, including the newspaper, and the main- 
tenance of his family, does not revoke the will in toto, 
only pro tanto.—IN RE FORNEY’S ESTATE, Penn., 28 Atl. 
Rep. 1086. 


119. WILL—Devises—Land in Another State.—Where 
one domiciled in Pennsylvania devises land in another 
State to his wife for life, with remainder over, with di- 
rection to his executors to sell at the wife’s death, and 
invest in real estate mortgages in the other State it is 
not subject to a collateral inheritance tax in Pennsyl- 
vania, even if the interests of the parties in remainder 
vest in them, at testator’s death, as personalty.—IN RE 
HALE’S ESTATE, Pa., 28 Atl. Rep. 1071. 


120. WILL—Devise to Charitable Corporation.—Rev. 
St. 1878, § 2039, providing that the power of alienation 
should not be suspended beyond two lives in being and 
21 years thereafter, except where the land is given to 
lit@ary or charitable corporations, was amended by 
Laws 1891, ch. 369, by adding that religious corpora- 
tions should be held charitable corporations within 
these provisions, but that “no gift, grant or devise of 
real estate to any sucb literary or charitable corpora- 
tion shall be valid unless made at least three months 
before the death of the person making the same:” 
Held, that a devise of land to a charitable cérporation 
within three months of testator’s death was void, the 
prohibition of the statute not being limited to devises 
to religious corporations.—MILWAUKEE lPROTESTANT 
HOME FOR THE AGED V. BECHER, Wis.,58N. W. Rep. 
774. 


121. WILLS—Devise in Lieu of Dower—Election.—A 
testator devised to his, wife certain personal property, 
and a life estate in a farm, part of which already be- 
longed to her in fee. The life estate in that part of the 
farm belonging to the testator was less than her dower 
right; and the bequest of personalty was less than her 
share would have been, had he died intestate: Held, 
that, since the will gave the wife nothing she would 
not have had without it, she was not put to her elec- 
tion, either to renounce the will, or lose her fee in the 
land.—CARPER V. CROWL, III1., 36 N. E. Rep. 1040. 


122. WILL—Gift of ““Money.’’—Testatrix, whose estate 
amounted to over $150,000, principally undrawn income 
due her from her deceased husband’s estate, gave any 
“sum” of money “I may have by me” to her daughters; 
and again directed that ‘‘if any money not disposed of 
in ny name is tomy credit” it should goto them: Held, 
that such devise gave to such daughters only what was 
literally money.—IN RE LEvVy’s ESTATE, Penn., 28 Atl. 
Rep. 1068. 


123. WILL—Vested Interest—Power to Devise.—A tes 
tator gave property which he held by lease for years, 
to the executors of his will, in trust to manage the 
same and collect the income thereof, and, after mak- 
ing designated payments, to divide the net income 
semi-annually, share and share alike, between his 
children, his son, G, and his daughters, F and K, so 
long as either F or K should live: Held, that Gtooka 
vested right to one-third of the net income of the 
leasehold property until the survivor of his sisters 
should die, and that upon his death that right passed 
by his will.—CONANT V. BASSETT, N. J., 28 Atl. Rep. 1047. 


124. WITNESS—Memoranda—Refreshing Memory.—It 
does not seem necessary that a writing used by a wit- 
ness to refresh his memory should have been made by 
the witness himself, nor that it should bean original 
writing, provided, after inspecting it, the witness can 
speak of the facts of his own recollection; but a witness 
can no more be permitted to give evidence of his in 
ference from whata third person has written than from 
what a third person has said.—DOUGLAS V. LEIGHTON, 
Minn., 58 N. W. Rep. 827. 
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There is probably no subject upon which the 
Courts and the profession are more at sea than the 
Law pertaining to Electricity. Judge Thompson 
has devoted much time and care in arranging and 
stating the law on this growing subject, for which 
he deserves the thanks of the bench and bar. 
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The present edition of this remarkable book, 
the work of a distinguished English Barrister, 
will be found very valuable, even to those whe 
have one of the former eight editions, as there is 
much in this edition which was not in former 
ones. The whole work is unique; there is noth- 
ing like it in print. 

There is no school of advocacy, there are no 
lectures on advocacy, and there is no other work 
on advocacy. It seems lamentable that no in- 
struction should ever be given in an art that re- 
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Tact cannot be taught, but it will follow from ex- 
+ perience, and a good deal of experience may be 
condensed into the form of rules. 
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This book has been much enlarged, the author 
having cited 2,383 cases, 879 more than were cited 
in first edition, which was published in 1883. It 
now contains 600 pages, making it double the size 
of the former edition. 

Such has been the rapid progress in science, art 
and trade, that the opinions of persons experi- 
enced therein are being constantly required in the 
trial of causes, and the law relating to Expert 
Testimony possesses a new importance. 
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